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newuser  <enter>,  no  password  <enter>. 

Assistance  with  online  subscriptions  202-512-1530 
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Paper  or  fiche  512-1800 
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THE  FEDERAL  REGISTER 
WHAT  rr  IS  AND  HOW  TO  USE  IT 

FCML  Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

WHO:  The  Office  of  the  Federal  Register. 

WHAT:  Free  public  briefings  (approximately  3  hours]  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public’s  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:  To  provide  the  public  with  access  to  information  necessary  to 

research  Federal  agency  regulations  which  directly  affect  them. 

There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

September  12  at  9:00  am 
Office  of  the  Federal  Register  Conference 
Room,  800  North  Capitol  Street  NW., 
Washington,  DC  (3  blocks  north  of  Union 
Station  Metro) 

202-523-4538 


ATLANTA,  GA 

WHEN:  .Septonber  20  at  9K)0  am 

WHERE:  Centers  for  Disease  Control 

and  Prevention 
1600  Clifton  Rd.,  NE. 
Audittxrium  A 
Atlanta,  GA 

RESERVATIONS:  404-639-3528 
(Atlanta  area) 
1-800-688-9889 
(Outside  Atlanta  area) 


WHEN: 

WHERE: 


RESERVATIONS: 


Priated  ou  recycled  paper  coDtaining  100%  post  consumer  waste 
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Agricultural  Marketing  Service 

RULES 

Nectarines  and  peaches  grown  in  California,  43350-43351 

Papayas  grown  in  Hawaii,  43351—43353 

Peanuts,  domestically  produced,  43353-43355 

NOTICES 

Meetings: 

Plant  Variety  Protection  Advisory  Board,  43434 

Agriculture  Department 

See  Agriculture  Marketing  Service 

See  Animal  and  Plant  Heeth  Inspection  Service 

See  Food  and  Consumer  Service 

See  Food  Safety  and  Inspection  Service 

See  Foreign  Agricultural  Service 

See  Forest  Service 

See  Grain  Inspection,  Packers  and  Stockyards 
Administration 

V 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Viruses,  serums,  toxins,  etc.: 

Test  animal  treatment,  43355-43356 
PROPOSED  RULES 

Exportation  and  importation  of  animals  and  animal 
products: 

Pork  and  pork  products  from  Mexico  transiting  United 
States,  43409-43411 

Army  Department 

See  Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 

Base  realignment  and  closme — 

Fort  Devens,  MA,  43437 

Fort  Holabird,  MD;  Crime  Records  Center,  43436—43437 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Meetings: 

Disease,  Disability,  and  Injury  I*revention  and  Control 
Special  Emphasis  Panel,  43473 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities  imder  OMB 
review: 

Proposed  agency  information  collection  activities; 
comment  request,  43473 

Coast  Guard 

RULES 

Drawbridge  operations: 

Louisiana,  43373—43374 
Pollution: 

Antarctic  area.  Gulf  of  Aden,  Baltic  Sea  area,  emd  Wider 
Caribbean  region;  special  areas  designation,  43374— 
43378 

Ports  and  waterways  safety: 

James  River,  VA,  43372-43373 
PROPOSED  RULES 

Merchant  marine  officers  and  seamen: 


Commercial  vessel  personnel — 

Chemical  drug  and  alcohol  testing  programs;  foreign 
implementation  date  removal,  43426-43427 
Tank  vessels: 

Tank  level  or  pressure  monitoring  devices,  43427-43430 
NOTICES 
Meetings: 

Houston/Galveston  Navigation  Safety  AdvisCry 
Committee,  43486 

Commerce  Department 

See  National  Oceanic  and  Atmospheric  Administration 
NOTICES 

Agency  information  collection  activities  imder  OMB 
review: 

Proposed  agency  information  collection  activities; 
comment  request,  43435—43436  * 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings;  Sunshine  Act,  43493 

Defense  Department 

See  Army  Department 
See  Engineers  Corps 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Bid  and  proposal  costs  definition,  43508 
Business  meals,  43508—43509 
NOTICES 

Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 

Medical  care  in  areeis  of  Europe  where  services  have  been 
reduced  or  eliminated;  special  agreements  with  host 
nation  medical  providers;  demonstration  project, 
43436 

Energy  Department 

See  Energy  Research  Office 

See  Federal  Energy  Regulatory  Commission 

See  Western  Area  Power  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 

York  County  Energy  Partners,  L.P.  Cogeneration  Facility, 
PA;  construction  and  operation,  43437-43459 

Energy  Research  Office 

NOTICES 

Environmental  statements;  availabiUty,  etc.: 

Advanced  Neutron  Source  project,  TN,  43464 
Grants  and  cooperative  agreements;  availability,  etc.: 
Radiation  dosimetry  program,  43464—43465 

Engineers  Corps 

RULES 

Danger  zones  and  restricted  areas: 

Sinclair  Inlet,  Puget  Sound,  Bremerton,  WA,  43378- 
43379 

Environmental  Protection  Agency 

RULES 

Acquisition  regulations: 
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Cost-plus-award  fee  contracts,  43402—43405 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

California,  43379-43386 
Illinois,  43386-43396 
North  Dakota,  43396-43402 
PfX)POSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

California,  43421-43423 
Illinois,  43423-43424 
North  Dakota,  43424 
Superfund  program: 

National  oil  and  hazardous  substances  contingency  . 
plan — 

National  priorities  Hst  update,  43424-43426 
NOTICES 

Air  quahty  implementation  plans: 

California  Federal  implementation  plans  (FIP)  rescission; 
notice  of  congressional  action  and  public  hearing 
cancellation,  43468—43469 
Meetings: 

Common  Sense  Initiative  Council,  43469-43470 
Environmental  Pohcy  and  Technology  National  Advisory 
Council,  43470-43471 

Equal  Employment  Opportunity  Commission 

RULES 

Federal  sector  equal  employment  opportunity;  Federal 
regulatory  review,  43371—43372 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Fairchild,  43359-43362 
Jetstream,  43362-43363 
McDonnell  Douglas,  43364—43366 
Class  D  and  Class  E  airspace,  43366—43367 
Class  E  airspace,  43366 
PROPOSED  RULES  ^ 

Airworthiness  directives: 

AUiedSignal,  Inc.,  43413-43415 
McDonnell  Douglas,  43415-43420 
Class  E  airspace,  43420—43421 
NOTICES 

Airport  noise  compatibility  program: 

Palm  Springs  Regional  Airport.  CA,  43486-43487 
Meetings: 

Aviation  Rulemaking  Advisory  Committee,  43487—43488 
Passenger  facility  charges;  applications,  etc.: 

Albert  J.  EUis  Airport,  NC,  43488-43489 
Philadelphia  International  Airport,  PA,  43489 
Technical  standard  orders: 

Airborne  supplemental  navigation  equipment  using  - 
global  positioning  system,  43489—43490 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  43493 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co.,  43459-43460 
CNG  Transmission  Corp.,  43460 
Columbia  Gas  Transmission  Corp.,  43460-43461 
Columbia  Gulf  Transmission  Co.,  43460 
Mid  Continent  Market  Center,  Inc.,  43461 


Mississippi  River  Transmission  Corp,,  43461 
Northwest  Pipeline  Corp.,  43462 
OkTex  Pipeline  Co.,  43462 
»  Panhandle  Eastern  Pipe  Line  Co.,  43462—43463 
Tennessee  Gas  Pipeline  Co.,  43463 
Transcontinental  Gas  Pipe  Line  Corp.,  43463 
Transwestem  Pipeline  Co.,  43463-43464 

Federal  Railroad  Administration 

NOTICES 

Traffic  control  systems;  discontinuance  and  removal: 

Dallas,  Garland  &  Northeastern  Railroad  Co.,  et  al.,  43490 
Wheeling  &  Lake  Erie  Railway  Co.,  43490-43491 

Federal  Trade  Commission 

RULES 

Appliances,  consumer;  energy  costs  and  consumption 
information  in  labeling  and  advertising: 

Comparability  ranges — 

Dishwashers,  etc.,  43367—43370 
NOTICES 

Premerger  notification  waiting  periods;  early  terminations, 
43471-43473 

Fish  and  Wildlife  Service 

RULES 

Endangered  Species  Convention: 

American  alligators  harvested  in  1995—97;  export,  43405- 
43408 

Food  and  Consumer  Service 

RULES 

Food  stamp  program: 

Mickey  Leland  Memorial  Domestic  Hunger  Relief  Act; 
resource  inaccessibility  criteria,  43347—43350 

Food  and  Drug  Administration 

RULES 

Food  additives: 

Adjuvants,  production  aids,  and  sanitizers — 
Monomethyltin/dimethyltin  isooctylmercaptoacetates, 
43370-43371 
PROPOSED  RULES 
Human  drugs: 

Cold,  cough,  allergy,  bronchodilator,  and  antiasthmatic  ' 
products  (OTC)— 

Ephedrine,  ephedrine  hydrochloride,  ephedrine  sulfate, 
and  racephedrine  hydrochloride-containing 
bronchodilator  products;  monograph  amendment; 
correction,  43421 

NOTICES 

Harmonisation  International  Conference;  guidelines 
availability: 

Analysis  of  expression  construct  in  cells  used  for 
production  of  r-DNA  derived  protein  products, 
43496-43498 
Pharmaceuticals — 

Conditions  which  require  carcinogenicity  studies, 
43498-43500 

Stability  testing  of  biotechnological/biological  products, 
43501-43505 

Toxicity  to  reproduction,  detection;  addendiun  on 
toxicity  to  male  fertility,  43500-43501 
Meetings: 

Advisory  committees,  panels,  etc.,  43473—43474 
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Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 

Poultry  feet,  undenatured;  transportation  to  other 

establishments  for  processing  prior  to  export,  43356- 
43358 

Foreign  Agricultural  Service 

NOTICES 

Import  quotas  and  fees: 

Dairy  import  licenses,  43434-43435 

Forest  Service 

NOTICES 

Land  and  jurisdiction  transfers,  etc.: 

Toiyabe  National  Forest,  NV;  correction,  43434 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Bid  and  proposal  costs  definition,  43508 
Business  meals,  43508-43509 

Grain  Inspection,  Packers  and  Stockyards  Administration 

PROPOSED  RULES 

Packers  and  Stockyards  Act: 

Federal  regulatory  review,  43411—43413 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 

Indian  Affairs  Bureau 

NOTICES 

Tribal-State  Compacts  approval;  Class  III  (Casino)  gambling: 
Kickapoo  Tribe  of  Indians  of  Kickapoo  Reservation,  KS, 
43512 

Muckleshoot  Indian  Tribe,  WA,  43512 
Southern  Ute  Indian  Tribe,  CO,  43512 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  Minerals  Memagement  Service 

Interstate  Commerce  Commission 

NOTICES 
Rail  carriers: 

Railroad  revenue  adequacy  determinations,  43475-43476 
Railroad  operation,  acquisition,  construction,  etc.: 

Union  Pacific  Corp.,  43476 
Railroad  services  abandonment: 

Central  New  York  Railroad  Corp.,  43476-43477 
Southern  Pacific  Transportation  Co.,  43477 

Land  Management  Bureau 

NOTICES 

Jurisdictional  transfers: 

Nevada;  correction,  43434 
Realty  actions;  sales,  leases,  etc.: 

Idaho;  correction,  43494 
Montana,  43474-43475 

Minerals  Management  Service 

NOTICES 

Meetings: 

Minerals  Management  Advisory  Board,  43475 


National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Bid  and  proposal  costs  definition,  43508 
Business  meals,  43508-43509 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
Bridgestone/Firestone,  Inc.,  43491 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Limited  access  management  of  Federal  fisheries  in  and 
off  of  Alaska 

Gulf  of  Alaska  and  Bering  Sea  and  Aleutian  Islands 
groundfish;  correction,  43494 

Nuclear  Regulatory  Commission 

RULES 

Operator  licenses: 

Pilot  operator  licensing  initial  examination  process; 
meeting,  43358-43359 
NOTICES 

Environmental  statements;  availability,  etc.: 

Shieldalloy  Metallurgical  Corp.,  43477—43479 
Meetings: 

Medical  Uses  of  Isotopes  Advisory  Committee,  43479 
Applications,  hearings,  determinations,  etc.: 

Nebraska  Public  Power  District,  43480 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities  under  0MB 
review: 

Proposed  agency  information  collection  activities; 
comment  request,  43480—43481 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 
Hazardous  materials: 

Hazardous  materials  transportation — 

Ticketing  for  certain  transportation  violations;  pilot 
program,  43430—43433 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  mle  changes: 
American  Stock  Exchange,  Inc.,  43481-43485 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Railroad  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

Treasury  Department 

NOTICES 

Meetings: 

Customs  Service  Commercial  Operations  Advisory 
Committee,  43492 

Organization,  functions,  and  authority  delegations: 
Under  Secretary  (Domestic  Finance),  43491 


VI 
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Western  Area  Power  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Flatiron-Erie  Transmission  Line  Project,  CO,  43465- 
43468 

Power  rate  adjustments: 

Boulder  Canyon  Project,  AZ  and  NV,  43468 


Separate  Parts  In  This  Issue 
Part  II 

Health  and  Human  Services  Department,  Food  euid  Drug 
Administration,  43496—43505 

Part  ill 

Department  of  Defense,  General  Services  Administration, 
National  Aeronautics  and  Space  Administration,  . 
43508-43509 


Part  iV 

Department  of  the  Interior,  Indian  Affairs  Bmeau,  43512 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
dociunents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  erxf  of  this  issue. 


7  CFR 

272  . 43347 

273  . 43347 

916  . 43350 

917  . 43350 

928 . 43351 

997 . 43353 

9  CFR 

117 . 43355 

381 . 43356 

Proposed  Rules: 

94  . 43409 

201 . 43411 

10  CFR 

55 . 43358 

14  CFR 

39  (4  documents) . 43359, 

43361,43362.43364 

71  (2  documents) . 43366 

Proposed  Rules:  _ 

39  (3  documents) . 43413, 

43415,43417 
71 . 43420 

16  CFR 

305 . 43367 

21  CFR 

178 . 43370 

Proposed  Rules: 

310 . 43421 

341 . 43421 

29  CFR 

1613  . 43371 

1614  . 43371 

33  CFR 

110 . 43372 

117 . 43373 

151 . 43374 

155 . 43374 

165 . 43372 

334 . 43378 

40  CFR 

52  (6  documents) . 43379, 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Consumer  Service 

7  CFR  Parts  272  and  273 

[Arndt  No.  360] 

RIN  0584-AB40 

Food  Stamp  Program:  Resource 
Provision  From  the  Mickey  Leland 
Memorial  Domestic  Hunger  Relief  Act 
of  1990 

AGENCY:  Food  and  Consumer  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  Food  Stamp 
Program  regulations  to  implement 
provisions  contained  in  the  Mickey 
Leland  Memorial  Domestic  Hunger 
Relief  Act  of  1990  (the  Leland  Act)  and 
the  Food,  Agriculture,  Conservation, 
and  Trade  Act  Amendments  of  1991 
that  expand  the  criteria  by  which  a 
resource  can  be  considered  inaccessible. 
It  finalizes  provisions  in  a  proposed  rule 
published  in  the  Federal  Register  on 
October  20, 1994. 

DATES:  This  rule  is  effective  September 
20, 1995,  and  must  be  implemented  no 
later  than  the  first  day  of  the  first  month 
beginning  after  December  19, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Supervisor,  Eligibility  and  Certification 
Regulations  Se^on,  Certification  Policy 
Branch,  Program  Development  Division, 
Food  Stamp  Program,  Food  and 
Consiuner  Service,  USDA,  3101  Park 
Center  Drive,  Alexandria,  Virginia, 
22302,  or  by  telephone  at  (703)  305- 
2496. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget  in 
conformance  with  Executive  Order 
12866. 


Executive  Order  12372 

The  Food  Stamp  Program  (“Program”) 
is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  imder  No.  10.551. 
For  the  reasons  set  forth  in  the  final  rule 
and  related  Notice(s)  to  7  CFR  part  3105, 
subpart  V  (48  FR  29115,  June  24, 1983; 
or  48  FR  54317,  December  1, 1983,  as 
appropriate),  this  Program  is  excluded 
from  the  scope  of  Executive  Order 
12372  which  requires  intergqvemmental 
consultation  with  State  and  local 
officials. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  state  or  local  laws,  regulations,  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
“Effective  Date”  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  Food  Stamp 
Program  the  administrative  procedures 
are  as  follows:  1)  for  program  benefit 
recipients — state  administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2020(e)(l0)  and  7  CFR  273.15;  2)  for 
State  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2023  set  out  at  7  CF'R  276.7  (for  rules 
related  to  non-quality  control  (QC) 
liabilities)  or  Part  283  (for  rules  related 
to  QC  liabilities);  3)  for  retailers  and 
wholesalers — administrative  procedures 
issued  pursuant  to  7  U.S.C.  2023  set  out 
at  7  CFR  278.8. 

Regulatory  Flexibility  Act 

This  final  rule  has  also  been  reviewed 
with  respect  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354,  94  Stat.  1164,  September  19, 
1980).  The  Administrator  of  the  Food 
and  Consumer  Service  (FCS)  has 
certified  that  this  proposal  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
State  and  local  agencies  that  administer 
the  Program  will  be  the  most  affected. 
Food  stamp  applicants  and  recipients 
will  be  affected  due  to  changes  in 
excludable  resources  for  purposes  of  the 
Food  Stamp  Program. 


Paperwork  Reduction  Act 

This  action  does  not  contain  reporting 
or  record  keeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3507). 

Background 

The  Mickey  Leland  Memorial 
Domestic  Hunger  Relief  Act  (Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990,  Title  XVn,  Pub.  L.  101-624, 

104  Stat.  3783);  (hereinafter  referred  to 
as  the  Leland  Act)  made  several  changes 
to  the  Food  Stamp  Act  of  1977,  as 
amended  (7  U.S.C.  2011,  et  seq.)  (the 
Act).  This  rulemaking  pertains  to 
section  1719  of  the  Leland  Act  which 
amended  section  5(g)  of  the  Act,  7 
U.S.C.  2014(g)(5),  to  expand  the  criteria 
by  which  property  can  be  considered 
inaccessible  to  households  in  the 
calculation  of  their  resources  for 
purposes  of  food  stamp  eligibility.  The 
Department  originally  published  a 
proposed  rule  on  August  13, 1991  at  56 
FR  40164  regarding,  in  part,  this  Leland 
Act  provision.  The  Department  received 
twenty  comments  on  the  proposal  to 
amend  7  CFR  273.8(e)  to  incorporate 
this  provision.  On  December  13, 1991, 
section  904  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act 
Amendments  of  1991  (Pub.  L.  102-237, 

105  Stat.  1818)  (hereinafter  referred  to 
as  the  1991  Technical  Amendments) 
further  amended  section  5(g)(5)  of  the 
Act.  The  Department  re-proposed  the 
rule  on  the  inaccessible  resources 
provision  on  October  20, 1994  at  59  FR 
52928  and  provided  the  public  with  90 
days  to  comment  on  the  proposed 
provision.  For  additional  information  on 
the  provisions  of  this  rule,  the  reader 
should  refer  to  the  preamble  of  the 
proposed  rule,  59  I^  52928-31. 

The  Department  received  12 
comments  on  this  proposed  rule,  7  from 
State  agencies  and  5  from  public  interest 
groups.  Three  commenters  supported 
the  proposed  rule  as  written.  One 
commenter  opposed  the  rule  as  written. 
The  other  commenters  opposed  or 
suggested  modifications  to  one  or  more 
provisions  of  the  proposed  rule.  These 
comments  are  discussed  below. 

Currently,  regulations  at  7  CFR 
273.8(c)  describe  both  liquid  and  non¬ 
liquid  resources  that  are  counted  when 
determining  a  household’s  eligibility  for 
food  stamps.  Non-liquid  resources  such 
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as  land,  buildings,  and  licensed  and 
unlicensed  vehicles,  with  some 
exceptions,  are  included  as  resources 
because  they  can  be  c  /erted  to  cash. 
However,  not  all  propt,*ty  can  be  easily 
sold,  and  this  has  posed  significant 
problems  for  both  State  agencies 
administering  the  Food  Stamp  Program 
and  households  applying  for  benefits. 
Except  for  the  provisions  regarding 
vehicles,  current  regulations  focus  on 
the  accessibility/inaccessibility  of 
resources.  In  establishing 
inaccessibility.  State  agencies  are 
compelled  to  require  a  household  to 
verify  that  the  property  it  owns,  which 
is  not  otherwise  an  exempt  resource,  has 
little  or  no  fair  market  value;  cannot  be 
sold  because  it  is  jointly  owned  with 
non-household  members  who  are 
unwilling  to  sell;  or  is  otherwise 
inaccessible.  In  many  instances, 
households  have  foimd  it  difficult  to 
provide  this  verification.  Further,  in 
establishing  accessibility/ 
inaccessibility.  State  agencies  may  be 
faced  with  questions  of  state  property 
law  and  probate  law.  The  situation  was 
particularly  difficult  with  heir  property, 
i.e.,  an  undivided  fractional  interest  in 
a  decedent’s  property.  It  is  apparent  that 
the  treatment  of  heir  property  was  the 
primary  problem  Congress  was 
addressing  when  it  passed  section  1719 
of  the  Leland  Act,  as  the  legislative 
history  contained  in  House  Report  No. 
101-569, 101st  Congress,  2nd  Session, 
Part  1,  at  429-30,  specifically  refers  to 
the  problems  of  heir  property 
encoimtered  by  food  stamp  applicants 
and  State  agencies. 

Section  1719  of  the  Lteland  Act 
required  the  Department  to  promulgate 
regulations  requiring  State  agencies  to 
develop  standards  for  identifying  kinds 
of  resources  that,  as  a  practical  matter, 
a  household  is  unlikely  to  be  able  to  sell 
for  any  significant  return  because  the 
household’s  interest  is  relatively  slight 
or  because  the  cost  of  selling  the 
household’s  interest  would  be  relatively 
great.  Resources  so  identified  were  to  be 
excluded  as  inaccessible  resources  for 
food  stamp  purposes. 

In  December  1991,  section  904  of  the 
1991  Technical  Amendments  amended 
section  5(g)(5)  of  the  Food  Stamp  Act  by 
adding  to  the  end  of  this  paragraph  the 
following  new  sentences:  “A  resource 
shall  be  so  identified  (as  inaccessible)  if 
its  sale  or  other  disposition  is  unlikely 
to  produce  any  significant  amount  of 
funds  for  the  support  of  the  household. 
The  Secretary  shall  not  require  the  State 
agency  to  require  verification  of  the 
value  of  a  resource  to  be  excluded  under 
this  paragraph  unless  the"  State  agency 
determines  that  the  information 


provided  by  the  household  is 
questionable.” 

The  regulations  at  7  CFR  273.8(d) 
already  exclude  jointly-owned  resources 
that  can  be  shown  to  be  inaccessible.  An 
example  is  a  bank  account  that  is 
jointly-owned  by  food  stamp  applicant 
household  and  non-household  members 
which,  by  State  law,  is  determined  to  be 
inaccessible  wholly  or  in  part  to  the 
food  stamp  household.  Also,  certain 
types  of  property  are  excluded  from 
consideration  as  a  resource  including 
property  that  the  household  is  making  a 
good  faith  effort  to  sell  (7  CFR 
273.8(e)(8)).  The  Department  believes 
that  the  amendments  to  section  5(g)(5) 
of  the  Act  were  not  intended  to  supplant 
the  existing  regulations  on  inaccessible 
resources.  Rather,  these  amendments 
were  intended  to  provide  an  additional 
exclusion  for  resources  such  as  heir 
property  or  other  property  which  is 
unlikely  to  produce  a  significant  return 
or  significant  funds  for  the  support  of 
the  household. 

One  commenter,  a  State  agency, 
opposed  the  rule  as  written,  citing 
administrative  complexity, 
inconsistency  with  AFDC,  and 
inequities  among  food  stamp  recipients. 
The  Department  imderstands  the  State 
agency’s  concerns;  however,  it  disagrees 
with  ffie  commenter  about  the  rule. 
Given  the  legislative  parameters,  the 
Department  believes  it  has  crafted  a 
regulation  that  gives  States  maximum 
flexibility  to  establish  standards 
identifying  a  resource,  not  readily 
determined  inaccessible  under  existing 
regulations,  as  inaccessible  with  a 
minimum  amount  of  verification, 
without  endangering  program  integrity. 

Definition  of  “Significant  Return”  and 
“Any  Significant  Amount  of  Funds” 

The  Department  proposed  to  define 
“any  significant  return”  and  “any 
significant  amount  of  funds”  as  being 
one  half  the  resource  limit  for  the 
household.  The  Department  received  5 
comments  addressing  these  definitions. 
Three  commenters  supported  the 
definitions.  Two  commenters  suggested 
that  the  definitions  be  modified  to 
define  “any  significant  return”  and  “any 
significant  amoimt  of  funds”  as  being 
the  appropriate  resource  limit  for  the 
household. 

The  Department  has  decided  to  keep 
the  definitions  as  proposed.  For  food 
stamp  purposes,  households  are 
permitted  to  have  up  to  $2,000  in 
resources  ($3,000  for  households  if  at 
least  one  member  is  aged  60  or  older). 
(For  categorically-resoxirce-eligible 
households,  the  issue  of  accessibility  is 
irrelevemt.)  As  was  pointed  out  in  the 
proposed  rule,  current  data  show  that 


the  average  value  of  coxmtable  resources 
for  all  food  stamp  households  is  less 
than  $100.  Ninety-five  percent  of  all 
food  stamp  households  have  $1,000  or 
less  in  countable  resources.  As  very  few 
households  participating  in  the  food 
stamp  program  have  resources 
exceeding  $1,000,  the  Department 
continues  to  believe  that  a  resource  that 
would  yield  a  return  of  $1,000  (or 
$1,500,  as  appropriate)  would  be  a 
significant  return  or  a  significant 
amount  of  funds  for  a  household  that  is 
otherwise  eligible  for  food  stamps. 
Accordingly,  the  Department  is 
adopting  as  proposed  the  definition  of 
“any  significant  return”  and  “any 
significant  amount  of  funds”  at  7  CFR 
273.8(e)(18)  (i)  and  (ii). 

Aggregation  of  Assets 

Two  commenters,  both  State  agencies, 
recommended  that  all  assets  being 
considered  for  a  determination  as 
inaccessible  be  added  together  prior  to 
the  determination  of  inaccessibility  and 
that  the  sum  of  those  assets  be  used  in 
the  determination.  The  Department  is 
not  adopting  this  suggestion  because  the 
legislation  is  concerned  with 
determining  the  inaccessibility  of  a 
specific  resource,  not  the  aggregate 
resources  of  a  household.  The 
Department  understands  the  State 
agencies’  concerns,  specifically  those 
concerns  dealing  with  attempts  by 
applicants  to  have  resomces  declared 
inaccessible  by  sub-dividing  one 
resource  into  multiple  units,  each  of 
which  has  a  net  value  of  less  than 
$1,000.  In  developing  their  standards. 
State  agencies  should  make  it  clear  that 
a  single  resource  cannot  be  sub-divided 
solely  to  apply  to  obtain  an  exclusion  as 
inaccessible.  Also,  the  Department 
would  like  to  emphasize  that  this 
standard  does  not  invalidate  any  other 
provision  regarding  jointly-owned 
resources  and  inaccessible  resources,  as 
described  in  7  CFR  273.8(d).  The 
Department  expects  that  State  agencies 
will  continue  to  apply  all  the  provisions 
in  7  CFR  273.8  concerning  jointly- 
owned  and  inaccessible  resources.  The 
provisions  of  this  rule  are  intended  to 
apply  only  to  those  resources  that  do 
not  readily  meet  the  requirements  in  the 
other  paragraphs  of  7  CFR  273.8  for 
exclusion,  but  would  not  provide  a 
significant  return  to  the  household  if 
sold. 

Negotiable  Financial  Instruments 
The  Department  proposed  in  7  CFR 
273.8(e)  to  prohibit  applying  this 
provision  to  negotiable  financial 
instruments.  In  the  preamble,  the 
Department  indicated  that  financial 
instruments  such  as  stocks  and  bonds 


Federal  Register  /  Vol.  60,  No.  161  /  Monday,  August  21,  1995  /  Rules  and  Regulations  43349 


were  to  be  considered  for  this  purpose 
as  negotiable  financial  instruments.  One 
comment  was  received  on  this 
provision.  That  commenter  pointed  out 
that  in  that  State,  a  “negotiable  financial 
instrument”  has  a  specific  legal 
meaning  and  does  not  include  financial 
resources  such  as  stocks.  The 
Department  has  revised  the  language  of 
the  provision  to  provide  that  financial 
resources  such  as  stocks,  bonds,  and 
negotiable  financial  instruments  are 
excluded  from  being  considered  an 
inaccessible  resource  under  this 
provision.  Thus,  in  the  State  in 
question,  as  in  all  other  States,  stocks 
and  bonds  are  ineligible  for  designation 
as  inaccessible  resources. 

Application  of  this  Rule  to  Vehicles 

Three  commenters  on  the  August  13, 
1991  proposed  rulemaking  discussed 
whether  or  not  vehicles  could  be 
identified  as  inaccessible  resources 
under  this  provision.  As  discussed  in 
the  October  20, 1994  proposed  rule,  the 
Department  believes  diat  it  is  very  clear 
from  the  statutory  language  and  the 
legislative  history  of  the  inaccessible 
resource  provision  that  it  was  not  the 
intent  of  Congress  to  include  vehicles. 
Five  commenters,  all  public  interest 
groups,  disagreed  with  the  Department’s 
position.  The  Department  continues  to 
believe,  for  the  reasons  cited  at  length 
in  the  October  20, 1994  proposed  rule, 
that  its  interpretation  that  this 
legislative  provision  does  not  apply  to 
vehicles  is  the  correct  interpretation. 
Accordingly,  the  Department  is 
adopting  as  final  the  prohibition  against 
applying  the  provision  to  vehicles. 

Quality  Control 

One  commenter  noted  that  the 
proposed  rule  did  not  address  how 
quality  control  review  would  afreet  a 
situation  in  which  a  State  agency  had 
excluded  a  resource  as  imlikely  for  the 
household  to  sell  for  any  significant 
return,  and  the  eligibility  worker  had 
not  required  the  household  to  provide 
any  verification.  The  commenter  has 
recommended  that  the  resource  should 
be  excluded  from  the  error 
determination  if  the  resource  is  an 
appropriately  excludable  resovirce  and 
the  State  agency  did  not  deem  the 
significant  return  questionable.  The 
Department  has  considered  this 
comment  and  agrees,  in  part.  The 
Department  agrees  that  any  resomce 
which  meets  the  standards  developed 
by  the  State  agency  to  be  considered 
unlikely  to  generate  a  significant  return 
for  the  household  must  be  excluded 
from  the  error  determination  process. 
However,  the  Department  does  not  agree 
that  the  status  of  the  resource,  as  either 


included  or  excluded  by  quality  control, 
should  be  based  strictly  on  the 
information  provided  by  the  household, 
and  on  the  eligibility  worker’s 
determination  that  this  information  is 
not  questionable.  One  of  the  key  aspects 
of  the  quality  control  review  process  is 
to  determine  a  household’s  actual  living 
circumstances  for  the  period  of  time 
under  review,  regardless  of  the 
information  reported  by  the  household, 
or  any  determinations  made  by  the 
eligibility  worker.  The  Department  has 
determined  that  any  resources 
discovered  in  the  course  of  the  quality 
control  review  process  which  may  be 
excluded  because  their  sale  would  not 
generate  a  significant  retium  to  the 
household  must  be  treated  in  the  s€une 
manner  as  any  other  resource 
discovered  by  quality  control.  The 
resomce  must  be  examined  by  the 
quality  control  reviewer  to  determine 
whether  or  not  the  resource  meets  the 
standards  developed  by  the  State  agency 
to  be  considered  unlikely  to  generate  a 
significant  retvum  for  the  household. 
Specific  quality  control  guidance 
regarding  the  review  of  ^ese  resomces 
shall  be  developed  upon  publication  of 
this  rule. 

Implementation 

The  Department  proposed  that  this 
rule  be  effective  upon  implementation 
by  State  agencies  but  in  no  event  later 
than  the  first  day  of  the  first  month 
beginning  120  days  after  publication  of 
the  final  rule.  The  Department  did  not 
receive  any  comments  on  the 
implementation  schedule  as  proposed. 
Accordingly,  this  action  amends  7  CFR 
272.1(g)  to  add  a  new  paragraph  to 
address  implementation  requirements 
for  this  final  action. 

Quality  control  variances  resulting 
from  implementation  of  the  remaining 
provisions  of  this  final  rule  will  be 
excluded  for  120  days  from  the  required 
implementation  date,  in  accordance 
with  7  CFR  275.12(d)(12),  as  modified 
by  7  U.S.C.  2025(c)(3)(A). 

List  of  Subjects 
7  CFR  Part  272 

Alaska,  Civil  rights.  Food  stamps. 
Grant  programs-social  programs. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  273 

Administrative  practice  and 
procedures.  Aliens,  Claims,  Food 
stamps,  Grant  programs-social 
programs.  Penalties,  Reporting  and 
recordkeeping  requirements.  Social 
security.  Students. 

Accordingly,  7  CFR  parts  272  and  273 
are  amended  as  follows: 


1.  The  authority  citation  of  Parts  272 
and  273  continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2032. 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

2.  In  §  272.1,  a  new  paragraph  (g)(141) 
is  added  to  read  as  follows: 

§  272.1  General  terms  and  conditions. 
***** 

(g)  Implementation.  *  *  * 

(141)  Amendment  No.  360.  This 
provision  is  effective  September  20, 
1995,  and  must  be  implemented  no  later 
than  the  first  day  of  the  first  month 
beginning  December  19, 1995. 

PART  273— CERTIFICATION  OF 
ELIGIBLE  HOUSEHOLDS 

3.  In  §  273.8,  a  new  paragraph  (e)(18) 
is  added  to  read  as  follows: 

§  273.8  Resource  eligibility  standards. 
***** 

[e]  Exclusions  from  resources.  *  *  * 

(18)  State  agencies  shall  develop  clear 
and  imiform  standards  for  identifying 
kinds  of  resources  that,  as  a  practical 
matter,  the  household  is  unable  to  sell 
for  any  significant  return  because  the 
household’s  interest  is  relatively  slight 
or  because  the  costs  of  selling  the 
household’s  interest  would  1^  relatively 
great.  A  resomce  shall  be  so  identified 
if  its  sale  or  other  disposition  is  unlikely 
to  produce  any  significant  amount  of 
funds  for  the  support  of  the  household. 
This  provision  does  not  apply  to 
financial  instruments  such  as  stocks, 
bonds,  and  negotiable  financial 
instruments,  or  to  vehicles.  The 
determination  of  whether  any  part  of  the 
value  of  a  vehicle  is  included  as  a 
resoiurce  shall  be  handled  using  the 
provisions  of  paragraph  (h)  of  this 
section.  The  State  agency  may  require 
verification  of  the  value  of  a  resource  to 
be  excluded  if  the  information  provided 
by  the  household  is  questionable.  The 
following  definitions  shall  be  used  in 
developing  these  standards: 

(i)  “Significant  return”  shall  be  any 
return,  after  estimated  costs  of  sale  or 
disposition,  and  taking  into  account  the 
ownership  interest  of  the  household, 
that  is  estimated  to  be  one  half  or  more 
of  the  applicable  resource  limit  for  the 
household;  and 

(ii)  “Any  significant  amount  of  funds” 
shall  be  funds  amoimting  to  one  half  or 
more  of  the  applicable  resource  limit  for 
the  household. 

***** 
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Dated:  August  10, 1995. 

Ellen  Haas, 

Undersecretary  for  Food,  Nutrition,  and 
Consumer  Services. 

IFR  Doc.  95-20591  Filed  8-18-95;  8:45  am] 
BILLING  CODE  3410-30-U 


Agricultural  Marketing  Service 
7CFRParts  916  and  917 

[Docket  No.  FV9&-916-3IFR] 

Nectarines  and  Fresh  Peaches  Grown 
in  California;  Expenses  and 
Assessment  Rates  for  the  1995-96 
Fiscal  Year 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  final  rule 
authorizes  expenses  and  establishes 
assessment  rates  for  the  Nectarine 
Administrative  Committee  and  the 
Peach  Commodity  Committee 
(Committees)  under  M.O.  Nos.  916  and 
917  for  the  1995-96  fiscal  year. 
Authorization  of  these  budgets  enables 
the  Committees  to  incur  expenses  that 
are  reasonable  and  necessary  to 
administer  their  programs.  Funds  to 
administer  these  programs  are  derived  . 
fiom  assessments  on  handlers. 

EFFECTIVE  DATES:  Effective  beginning 
March  1, 1995,  through  February  29, 
1996.  Comments  received  by  September 
20, 1995,  will  be  considered  prior  to 
issuance  of  a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  P.O.  Box  96456, 
Room  2523-S,  Washington,  DC  20090- 
6456,  Fax  #  (202)  720-5698.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  dming  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  G.  Johnson,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2523-S,  Washington, 
D.C.  20090-6456,  telephone:  (202)  720- 
5127;  or  J.  Terry  Vawter,  California 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  2202 
Monterey  Street,  Suite  102  B,  Fresno, 
California  93721,  telephone:  (209)  487- 
5901. 


SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  imder 
Marketing  Agreement  and  Order  No. 

916  [7  CFR  Part  916]  regulating  the 
handling  of  nectarines  grown  in 
California  and  Marketing  Agreement 
and  Order  No.  917  [7  CFR  Part  917] 
regulating  the  handling  of  fi^sh  peaches 
grown  in  California.  The  agreements 
and  orders  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  [7  U.S.C.  601-674], 
hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  nectarines  and  peaches  grown  in 
California  are  subject  to  assessments.  It 
is  intended  that  the  assessment  rates 
specified  herein  will  be  applicable  to  all 
assessable  nectarines  and  peaches 
handled  during  the  1995-96  fiscal  year, 
which  began  March  1, 1995,  through 
February  29, 1996.  This  interim  final 
rule  will  not  preempt  any  state  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  cmy  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefi-om.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 


unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  300  handlers 
of  nectarines  and  peaches  regulated 
under  the  marketing  orders  each  season 
and  approximately  1,800  producers  of 
these  fruits  in  California.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  §  121.601]  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  nectarine  and  peach  marketing 
orders,  administered  by  the  Department, 
require  that  the  assessment  rates  for  a 
particular  fiscal  year  apply  to  all 
assessable  nectarines  and  peaches 
handled  ft-om  the  beginning  of  such 
year.  Annual  budgets  of  expenses  are 
prepared  by  the  Committees,  the 
agencies  responsible  for  local 
administration  of  their  respective 
marketing  order,  and  submitted  to  the 
Department  for  approval.  The  members 
of  the  Committees  are  nectarine  and 
peach  handlers  and  producers.  They  are 
familiar  with  the  Committees’  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  area,  and  are 
thus  in  a  position  to  formulate 
appropriate  budgets.  The  Committees’ 
budgets  are  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rates  recommended 
by  the  Committees  are  derived  by 
dividing  the  anticipated  expenses  by 
expected  shipments  of  nectarines  and 
peaches.  Because  these  rates  are  applied 
to  actual  shipments,  they  must  he 
established  at  rates  which  will  provide 
sufficient  income  to  pay  the 
Committees’  expected  expenses. 

The  Nectarine  Administrative 
Committee  met  on  May  4, 1995,  and 
unanimously  recommended  total 
expenses  of  $3,683,031  for  the  1995-96 
fiscal  year.  In  comparison,  this  is 
$161,604  less  than  the  $3,844,635 
expense  amount  that  was  recommended 
for  the  1994-95  fiscal  year. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.1850  per  25-pound  container  or 
equivalent  for  the  1995-96  fiscal  year, 
which  is  $0.5  cent  higher  than  the 
assessment  rate  that  was  approved  for 
the  1994-95  fiscal  year.  The  assessment 
rate,  when  applied  to  anticipated 
shipments  of  16,860,000  25-pound 
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containers  or  equivalent  of  nectarines 
would  yield  $3,119,100  in  assessment 
income.  Adequate  funds  exist  in  the 
Conunittee’s  reserve  to  cover  additional 
expenses. 

Major  expense  categories  for  the 
1995-96  nectarine  budget  include 
$340,025  for  salaries  and  benefits, 
$1,534,593  for  domestic  market 
development,  $99,117  for  production 
and  cultural  research,  and  $855,000  for 
inspection.  Funds  in  the  reserve  at  the 
end  of  the  1995-96  fiscal  year, 
estimated  at  $66,072,  will  be  within  the 
maximum  permitted  by  the  order  of  one 
fiscal  year’s  expenses. 

The  Peach  Commodity  Committee 
also  met  May  4, 1995,  and  unanimously 
recommended  total  expenses  of 
$3,736,531,  for  the  1995-96  fiscal  year. 

In  comparison,  this  is  $230,804  less 
than  the  $3,967,335  expense  amount 
that  was  recommended  for  the  1994-95 
fiscal  year. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.19  per  25*pound  container  or 
equivdent  for  the  1995-96  fiscal  year, 
which  is  the  same  assessment  rate  that 
was  approved  for  the  previous  fiscal 
year.  The  assessment  rate,  when  applied 
to  anticipated  shipments  of  16,982,000 
25-pound  containers  or  equivalent  of 
peaches,  would  yield  $3,226,580  in 
assessment  income.  Adequate  funds 
exist  in  the  Committee’s  reserve  fund  to 
cover  additional  expenses. 

Major  expense  categories  for  the 
1995-96  fiscal  period  are  $340,025  in 
salaries  and  benefits,  $1,534,593  for 
domestic  market  development,  $99,117 
for  research,  and  $900,000  for 
inspection.  Funds  in  the  reserve  at  the 
end  of  the  1995-96  fiscal  year, 
estimated  at  $335,864,  will  be  within 
the  maximum  permitted  by  the  order  of 
one  fiscal  year’s  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committees’  recommendations,  and 
^  other  available  information,  it  is  found 
that  this  interim  final  rule,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  uimecessary. 


and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committees  need  to 
have  sufficient  funds  to  pay  their 
expenses  which  are  incurred  on  a 
continuous  basis;  (2)  the  1995-96  fiscal 
year  began  on  March  1, 1995,  and  the 
marketing  orders  require  that  the  rates 
of  assessment  for  the  fiscal  year  apply 
to  all  assessable  nectarines  and  peaches 
handled  dining  the  fiscal  year;  (3) 
handlers  are  aware  of  this  action  which 
was  recommended  by  the  Committees  at 
public  meetings;  and  (4)  this  interim 
final  rule  provides  a  30-day  comment 
period,  and  all  comments  timely 
received  will  be  considered  prior  to 
finalization  of  this  action. 

List  of  Subjects 
7  CFR  Part  916 

Marketing  agreements.  Nectarines, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  917 

Marketing  agreements.  Pears,  Peaches, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  916  and  917  are 
amended  as  follows: 

1.  The  authority  citatiton  for  both  7 
CFR  parts  916  and  917  continues  to  read 
as  follows: 

Authority:  7  U.S.C.  601-674. 

Note:  These  sections  will  not  appear  in  the 
Code  of  Federal  Regulations. 

PART  916— NECTARINES  GROWN  IN 
CALIFORNIA 

2.  A  new  §  916.233  is  added  to  read 
as  follows: 

§  91 6.233  Expenses  and  Assessment  rate. 

Expenses  of  $3,683,031  by  the 
Nectarine  Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.1850  per  25-pound  container  or 
equivalent  on  assessable  nectarines  is 
established  for  the  1995-96  fiscal  year 
ending  on  February  29, 1996. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

PART  917— FRESH  PEARS  AND 
PEACHES  GROWN  IN  CALIFORNIA 

3.  A  new  §  917.257  is  added  to  read 
as  follows: 

§  917.257  Expenses  and  Assessment  rate. 

Expenses  of  $3,736,531,  by  the  Peach 
Commodity  Committee  are  authorized, 
and  an  assessment  rate  of  $0.19  per  25- 


pound  container  or  equivalent  of 
assessable  peaches  is  established  for  the 
1995-96  fiscal  year  ending  on  February 
29, 1996.  Unexpended  funds  may  be 
carried  over  as  a  reserve. 

Dated:  August  15, 1995 
Terry  C.  Long, 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division. 

[FR  Doc.  95-20589  Filed  8-18-95;  8:45  amj 
BILUNQ  CODE  3410-«2-P 


7  CFR  Part  928 

[Docket  No.  FV95-928-1IFR] 

Papayas  Grown  in  Hawaii;  Expenses 
and  Assessment  Rate  for  1995-96 
Fiscal  Year 

AGENCY:  Agricultural  Marketing  Service, 
USDA'. 

ACTION:  Interim  final  rule  with  request 
for  comments. 


SUMMARY:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  for  the  Papaya 
Administrative  Committee  (Committee) 
under  M.O.  No.  928  for  the  1995-96 
fiscal  year.  Authori2:ation  of  this  budget 
enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  this  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
DATES:  Effective  beginning  July  1, 1995, 
through  June  30, 1996.  Comments 
received  by  September  20, 1995,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  PO  Box  96456, 
room  2523-S,  Washington,  DC  20090- 
6456;  Fax  #  (202)  720-5698.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  T.  Chaney,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  PO 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456,  telephone;  (202)  720- 
5127;  or  Martin  Engler,  California 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  2202 
Monterey  Street,  suite  102  B,  Fresno, 
California  93721,  telephone:  (209)  487- 
5901. 
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SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No. 

928  (7  CFR  part  928),  regulating  the 
handUng  of  papayas  grown  in  Hawaii. 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  papayas  grown  in  Hawaii  are 
subject  to  assessments.  It  is  intended 
that  the  assessment  rate  specified  herein 
will  be  applicable  to  all  assessable 
papayas  handled  during  the  1995-96 
fiscal  year,  beginning  July  1, 1995, 
throu^  Jime  30, 1996.  This  interim 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
imless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Se(^tary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefirom.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary’s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruUng. 

Pm^uant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
consider^  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereimder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 


behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  120  handlers 
of  papayas  regulated  under  the 
marketing  order  each  season  and 
approximately  400  papaya  producers  in 
Hawaii.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  A  majority  of  these 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  marketing  order,  administered  by 
the  Department,  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  apply  to  all  assessable  papayas 
handled  from  the  beginning  of  such 
year.  Annual  budgets  of  expenses  are 
prepared  by  the  Committee,  the  agency 
responsible  for  local  administration  of 
this  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  Committee  are  handlers 
and  producers  of  Hawaiian  papayas. 
They  are  familiar  with  the  Committee’s 
needs  and  with  the  costs  for  goods, 
services,  and  personnel  in  their  local 
area,  and  are  ^us  in  a  position  to 
formulate  appropriate  budgets.  The 
Committee’s  budget  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
tlie  anticipated  expenses  by  expected 
shipments  of  papayas.  Because  that  rate 
is  applied  to  actual  shipments,  it  must 
be  estabhshed  at  a  rate  which  will 
provide  sufficient  income  to  pay  the 
Committee’s  expected  expenses. 

The  Papaya  Administrative 
Committee  met  on  April  28, 1995,  and 
unanimously  recommended  expenses 
totaling  $562,044  for  its  1995-96 
budget.  The  Committee  met  again  on 
July  20, 1995,  and  unanimously 
recommended  a  new  budget  bemuse  the 
original  budget  contained  inaccuracies. 
The  revised  recommendation  contains 
expenses  totaling  $465,800  for  the 
1995-96  budget.  This  is  a  $123,400 
reduction  in  expenses  compared  to  the 
1994-95  budget  of  $589,200. 

The  Conunittee  also  unanimously 
recommended  an  assessment  rate  of 
$.0089  per  pound  for  the  1995-96  fiscal 
year,  which  is  the  same  as  was 
recommended  for  the  1994-95  fiscal 
year. 

The  assessment  rate,  when  applied  to 
anticipated  shipments  of  33  million 
pounds,  would  yield  $293,700  in 
assessment  income.  Other  sources  of 


program  income  include  $40,000  from 
the  Hawaii  Department  of  Agriculture, 
$57,000  from  the  USDA’s  Foreign 
Agricultural  Service,  $7,800  from  the 
Japanese  Inspection  program,  $3,000  in 
interest  income,  and  $4,766  from  the 
County  of  Hawaii.  Income  front  all 
sources  will  be  adequate  to  cover 
estimated  expenses. 

Major  expense  categories  for  the  1994 
fiscal  year  include  $165,500  for  the 
market  expansion  program,  $145,000  for 
research  and  development,  and  $67,600  ' 
for  salaries.  Funds  in  the  reserve  at  the 
end  of  the  1995-96  fiscal  year, 
estimated  at  $112,279,  will  be  within 
the  maximum  permitted  by  the  order  of 
one  fiscal  year’s  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  should  be  offset  by 
the  benefits  derived  fi-om  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

Pmsuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  fiscal  year  for  the 
Committee  began  July  1, 1995,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  the  fiscal  year  apply  to 
all  assessable  papayas  hemdled  during 
the  fiscal  year;  (3)  handlers  are  aware  of 
this  action  which  was  recommended  by 
the  Committee  at  a  public  meeting;  and 
(4)  this  interim  final  rule  provides  a  30- 
day  comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 

List  of  Subjects  in  7  CFR  Part  928 

Marketing  agreements.  Papayas, 
Reporting  and  recordkeeping 
requirements. 
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For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  928  is  amended  as 
follows: 

PART  928— PAPAYAS  GROWN  IN 
HAWAII 

1.  The  authority  citation  for  7  CFR  ' 
part  928  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

Note:  This  section  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

2.  A  new  §  928.225  is  added  to  read 
as  follows: 

§  928.225  Expenses  and  assessment  rate. 

Expenses  of  $465,800  by  the  Papaya 
Administrative  Committee  are 
authorized  and  an  assessment  rate  of 
$.0089  per  pound  of  assessable  papayas 
is  established  for  the  fiscal  year  ending 
June  30, 1996.  Unexpended  funds  may 
be  c£UTied  over  as  a  reserve. 

Dated:  August  15, 1995. 

Terry  C.  Long, 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division. 

(FR  Doc.  95-20590  Filed  8-18-95;  8:45  am] 
BILUNO  CODE  3410-02-P 


7  CFR  Part  997 
[Docket  No.  FV95-e97-1IFR] 

Assessment  Obligation  for  1995-96 
Crop  Year  Peanuts  Under  7  CFR  Part 
997;  Peanuts  Not  Subject  to  Peanut 
Marketing  Agreement  No.  146 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  document  implements 
an  administrative  assessment  on  farmers 
stock  peanuts  received  or  acquired  by 
handlers  who  are  not  signatory  (non¬ 
signatory  handlers)  to  Peanut  Marketing 
Agreement  No.  146  (Agreement).  The 
assessment  rate  for  1995-96  crop  year 
peanuts  shall  be  $.70  per  net  ton.  In 
addition,  this  rule  clarifies  which 
categories  of  farmers  stock  peanuts  are 
assessable.  This  rule  also  establishes 
that  non-signatory  handlers  shall  submit 
their  pro  rata  assessment  to  the 
Secretary  of  Agriculture.  The 
assessment  rate  is  the  same  as  the 
administrative  assessment  established 
by  the  Department  on  handlers  who  are 
signers  of  the  Agreement  (signatory 
handlers). 

DATES:  Effective  July  1, 1995,  through 
June  30, 1996.  Comments  which  are 
received  by  September  20, 1995  will  be 
considered  prior  to  any  finalization  of 
this  interim  final  rule. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456,  room  2523-S, 
Washington,  D.C.  20090-6456,  FAX 
(202)  720-5698.  Comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Lower,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  room 
2523-S,  P.O.  Box  96456,  Washington, 
D.C.  20090-6456;  telephone:  (202)  720- 
2020,  FAX  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  pursuant  to 
the  requirements  of  the  Agricultural 
Marketing  Agreement  Act  of  1937  (Act), 
as  amended  (7  U.S.C.  601-674),  and  as 
further  amended  December  12, 1989; 
Public  Law  101-220,  section  4  (1),  (2), 
103  Stat.  1878,  December  12, 1989;  and 
Public  Law  103-6P,  section  8b(b)(l),  107 
Stat.  312,  August  10,  1993. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  The  Department  is  establishing 
a  1995-96  crop  year  assessment  rate 
applicable  to  non-signatory  handlers 
effective  July  1, 1995— Jime  30, 1996. 
Farmers  stock  peanuts  received  or 
acquired  by  non-signatory  handlers 
during  that  crop  year  will  be  subject  to 
the  assessment.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procediues  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  interim  final  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
'  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

There  are  approximately  45  handlers 
of  peanuts  who  have  not  signed  the 
Agreement  and,  thus,  will  be  subject  to 
the  regulations  specified  herein.  There 
are  also  approximately  47,000  producers 
of  peanuts,  who  potentially  might  do 


business  with  these  handlers.  The  Small 
Business  Administration  now  defines 
small  agricultural  service  firms  (13  (ZFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $5,000,000  and  small 
agricultural  producers  as  those  whose 
annual  receipts  are  less  than  $500,000. 

A  majority  of  non-signatory  handlers 
and  peanut  producers  may  be  classified 
as  small  entities. 

The  Agreement  was  established  in 
1965  and  plays  a  very  important  role  in 
maintaining  {he  industry’s  quality 
control  efforts;  The  Peanut 
Administrative  Committee  (Committee) 
was  established  by  the  Agreement  and 
works  with  the  Department  in 
administering  the  marketing  agreement 
program.  Approximately  95  percent  of 
the  domestically  produced  peanut  crop 
is  marketed  by  handlers  who  are 
signatory  to  the  Agreement. 

Since  aflatoxin  was  found  in  peanuts 
in  the  mid-1960’s,  the  domestic  peanut 
industry  has  sought  to  minimize 
aflatoxin  contamination  in  peanuts  and 
peanut  products.  Agreement 
requirements  provide  that  farmers  stock 
peanuts  with  visible  Aspergillus  flavus 
mold  (the  principal  source  of  aflatoxin) 
must  be  diverted  to  non-edible  uses. 
Each  lot  of  shelled  peanuts  destined  for 
edible  channels  must  be  officially 
sampled  and  chemically  tested  for 
aflatoxin  by  Department  laboratories  or 
laboratories  approved  by  the  Committee. 

Public  Law  101-220  amended  section 
608b  of  the  Act  to  require  that  all 
peanuts  handled  by  persons  who  have 
not  entered  into  the  Agreement  (non¬ 
signers)  be  subject  to  quality  and 
inspection  requirements  to  the  same 
extent  and  manner  as  are  required  under 
the  Agreement.  Approximately  5 
percent  of  the  U.S.  peanut  crop  is 
marketed  by  non-signer  handlers. 

Regulations  to  implement  Pub.  L. 
101-220  were  issued  and  made  effective 
on  December  4, 1990  (55  FR  49980).  The 
regulations,  which  have  been  amended 
several  times,  are  published  in  7  CFR 
Part  997 — ^Provisions  Regulating  the 
Quality  of  Domestically  Produced 
Peanuts  Handled  by  Persons  Not  Subject 
to  the  Peanut  Marketing  Agreement. 
Under  these  provisions,  no  peanuts  may 
be  sold  or  otherwise  disposed  of  for 
human  consumption  if  {he  peanuts  fail 
to  meet  the  edible  quality  requirements 
of  the  Agreement.  All  amendments  were 
made  to  ensure  that  the  non-signer 
handling  requirements  remain  the  same 
as,  or  are  equal  to,  the  handling 
requirements  applied  to  signatory 
handlers  under  the  Agreement. 

Public  Law  103-66  (107  Stat.  312) 
provides  for  mandatory  assessment  of 
farmer’s  stock  peanuts  acquired  by  non- 
signatory  peanut  handlers.  Under  this 
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law,  paragraph  (b)  of  section  1001,  of 
the  Agricultural  Reconciliation  Act  of 
1993,  specifies  that:  (1)  Any  assessment 
(except  indemnification  assessments) 
imposed  under  the  Agreement  on 
signatory  handlers  also  shall  apply  to 
non-signatory  handlers,  and  (2)  such 
assessment  shall  be  paid  to  the 
Secretary. 

The  Committee  meets  in  February  or 
March  each  year  and  recommends  to  the 
Secretary  a  per  ton,  administrative 
assessment  of  farmers  stock  peanuts 
received  or  acquired  by  signatory 
handlers  for  the  upcoming  crop  year. 

The  crop  year  covers  the  12-month 
period  from  July  1  to  Jime  30. 

The  Committee  met  on  March  23, 

1995,  and  unanimously  recommended  a 
$.70  administrative  assessment  per  ton 
of  1995-96  crop  year  farmers  stock 
peanuts  received  or  acquired  by 
signatory  handlers.  The  Department 
published  an  interim  final  rule  in  the 
May  17, 1995,  issue  of  the  Federal 
Register  (60  FR  26348)  which 
implemented  such  an  administrative 
assessment  on  signatory  handlers. 

Peanuts  will  be  assessed  based  on  the 
rate  applicable  to  the  crop  year  in  which 
the  lot  is  presented  for  incoming 
inspection.  Therefore,  pursuant  to  Pub. 

L.  103-66,  this  interim  final  rule 
provides  notice  that,  for  the  1995-96 
crop  year,  the  Department  will  assess 
non-signatory  handlers  a  $.70 
administrative  assessment  per  net  ton  of 
farmers  stock  peanuts  received  or 
acquired  by  non-signatory  handlers. 

This  rule  clarifies  which  categories  of 
farmers  stock  peanuts  are  assessed. 
Segregation  1  peanuts  are  assessed 
under  the  Agreement  and  under  this 
regulation.  Until  recently,  all 
Segregation  2  and  3  peanuts  were 
subject  to  assessment.  However,  the 
Committee  recommended  that  signatory 
handler  assessments  should  not  be 
applied  to  Segregation  2  and  3  peanuts 
that  are  crushed  for  oil.  Crushing 
represents  the  minimum  market  value 
that  handlers  can  receive  for  poor 
quality  peanuts.  Thus,  it  is  reasonable 
that  assessments  should  not  be  applied 
to  such  peanuts.  The  Secretary 
approved  the  Committee’s 
recommendation  by  issuing  an  interim 
final  rule  in  the  July  17, 1995,  issue  of 
the  Federal  Register  (60  FR  36207. 

Thus,  this  rule  also  establishes  that 
Segregation  2  and  3  peanuts  acquired  by 
non-signatory  handlers  and  disposed  of 
to  crushing  shall  not  be  assessed 
pursuant  to  §  997.51.  Under  some 
surplus  market  conditions.  Segregation 
1  peanuts  may  also  be  crushed  for  oil. 
However,  such  peanuts  are  not  exempt 
from  assessments. 


The  assessment  will  be  applied  to  all 
such  peanuts  received  or  acquired  for  a 
handler’s  account,  including  the 
handler’s  own  production.  The 
assessment  will  be  based  on:  (1) 

Tonnage  reported  on  incoming 
inspection  certificates  of  each  handler’s 
Segregation  1  farmers  stock  peanuts 
received  or  acquired  for  the  handler’s 
account,  and  (2)  Segregation  2  and  3 
tonnage  received  or  acquired  for  non¬ 
edible  uses,  except  Segregation  2  and  3 
peanuts  sent  to  crushing. 

Segregation  1  peanuts  are  defined  as 
farmers  stock  peanuts  with  not  more 
than  2  percent  damaged  kernels  nor 
more  than  1.00  percent  concealed 
damage  caused  by  rancidity,  mold,  or 
decay  and  which  are  free  from  visible 
Aspergillus  flavus.  Segregation  2 
peanuts  are  defined  as  farmers  stock 
peanuts  with  more  than  2  percent 
damaged  kernels  or  more  than  1.00 
percent  concealed  damage  caused  by 
rancidity,  mold,  or  decay  and  which  are 
free  from  visible  Aspergillus  flavus. 
Segregation  3  peanuts  are  defined  as 
farmers  stock  peanuts  with  visible 
Aspergillus  flavus. 

Handling  is  defined  in  §  997.14  as 
engaging  in  the  receiving  or  acquiring, 
cleaning  and  shelling,  cleaning  inshell, 
or  crushing  of  peanuts  and  in  the 
shipment  (except  as  a  common  or 
contract  carrier  of  peanuts  owned  by 
another)  or  sale  of  cleaned  inshell  or 
shelled  pbanuts  or  other  activity  causing 
peanuts  to  enter  the  ciurent  of 
commerce.  Handling  does  not  include 
the  sale  or  delivery  of  peanuts  by  a 
producer  to  a  handler  or  to  an 
intermediary  person  engaged  in 
delivering  peanuts  to  handlers  and  the 
sale  or  delivery  of  peanuts  by  such 
intermediary  to  a  handler. 

Section  997.15  defines  a  non¬ 
signatory  handler  as  “any  person  who 
handles  peanuts,  in  a  capacity  other 
than  that  of  a  custom  cleaner  or  dryer, 
an  assembler,  a  warehouseman  or  other 
intermediary  between  the  producer  and 
the  person  handler:  Provided,  That  this 
term  does  not  include  handlers 
signatory  to  the  Peanut  Marketing 
Agreement.” 

Thus,  for  the  1995-96  crop  year,  a 
handler  who  receives  or  acquires  a 
100,000  pound  shipment  of  Segregation 
1  farmers  stock  peanuts  will  pay  an 
assessment  of  $35  (100,000  poimds  is  50 
tons,  times  70  cents  per  ton,  equals  $35). 

The  assessment  is  applied,  pro  rata, 
on  each  non-signatory  handler  who  is 
the  first  handler  to  receive  or  acquire  an 
assessable  lot  of  farmers  stock  peanuts. 
Only  one  assessment  is  applied  to  each 
farmers  stock  peanut  lot.  Assessments 
will  not  be  applied  on  peanuts  received 
or  acquired  from  other  handlers. 


speculators,  buying  points,  brokers,  or 
other  entities  who  have  paid 
assessments  on  the  peanuts  received  or 
acquired. 

Assessments  will  not  be  applied  on 
peanuts'received  on  behalf  of  an  area 
association  pursuant  to  a  peanut 
receiving  and  warehouse  contract. 

Non-signatory  producer/handlers  who 
store  peanuts  of  their  own  production 
(“farm-stored”  peanuts)  will,  at  some 
point  prior  to  further  handling,  obtain 
incoming  inspection  on  such  peanuts. 

At  the  time  of  incoming  inspection, . 
such  producer/handlers  shall  pay  their 
pro  rata  administrative  assessment  on 
such  farm  stored  peanuts. 

Speculators,  brokers,  or  other  entities 
who  take  possession  of  farmers  stock 
peanuts,  submit  such  peanuts  for 
incoming  inspection,  and  subsequently 
enter  such  peanuts  into  edible  and  non¬ 
edible  channels  of  commerce  will  pay 
assessments  on  such  peanuts — except 
Segregation  2  and  3  peanuts  crushed  for 
oil. 

A  crop  year’s  original  assessment  may 
be  increased  by  the  Secretary  to  cover  a 
deficit  in  administrative  funds,  but  only 
if  based  on  a  similar  increase  applied  by 
the  Secretary  on  signatory  handlers. 

Such  cm  increase  will  be  applied  on  all 
assessable  peanuts  handled  by  non¬ 
signatory  handlers  during  the  crop  year 
in  which  the  increased  assessment 
occurred. 

Also  pursuant  to  Pub.  L.  103-66,  this 
rule  establishes  that  non-signatory 
handlers  pay  their  administrative 
assessment  to  the  Secretary.  The 
Secretary  will  bill  non-signatory 
handlers  on  a  periodic  basis  determined 
by  the  Secretary.  Each  non-signatory 
handler  will  be  responsible  for  remitting 
payment  by  the  date  specified.  Payment 
in  the  form  of  a  personal  check, 
cashier’s  check,  or  money  order  shall  be 
remitted  to  the  Department.  Audits  of 
each  handler’s  account  may  be 
conducted  by  the  Department  to 
reconcile  farmers  stock  peanuts  received 
or  acquired  and  assessments  paid. 

This  interim  final  rule  is  the  third 
notice  of  intent  to  assess  non-signatory 
peanut  handlers.  A  similar  assessment 
notice  for  the  1994  crop  year  was 
published  in  the  August  3, 1994  issue  of 
the  Federal  Register  (59  FR  39419). 
However,  because  the  Department  was 
unprepared  to  begin  collecting  farmers 
stock  data  and  unable  to  commence  an 
assessment  billing  and  collection 
procedure,  implementation  of 
assessments  was  delayed  until  the 
1995-96  crop  year  (60  FR  6394, 
February  2, 1995), 

The  Department  corrects  an  error  in 
the  sample  assessment  obligation 
calculation  published  in  that  final  rule. 
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The  erroneous  example  indicated  that 
application  of  a  $.60  per  ton  assessment 
rate  on  50,000  tons  of  Segregation  1 
farmers  stock  peanuts  would  result  in 
an  assessment  obligation  of  $60. 
However,  the  correct  assessment 
obligation  in  that  example  should  have 
been  $30  (50  tons,  times  $.60  per  ton, 
equals  $30). 

Violation  of  this  assessment 
regulation  may  result  in  a  penalty  in  the 
form  of  an  assessment  by  the  Secretary 
equal  to  140  percent  of  the  support  price 
of  quota  peanuts  for  the  crop  year 
during  which  the  violation  occurs.  The 
support  price  for  quota  peanuts  is 
determined  under  7  U.S.C.  1445c-3. 

This  administrative  assessment  rate 
will  impose  some  additional  costs  on 
non-signatory  handlers.  However,  the 
costs  will  be  in  the  form  of  uniform 
assessments  on  all  handlers  who  are  not 
signatory  to  the  Agreement  as  well  as  all 
signatory  handlers. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1988  (44  U.S.C. 
Chapter  35),  the  information  collection 
requirements  that  are  contained  in  this 
rule  have  been  previously  approved  by 
the  Office  of  Management  and  Budget 
(0MB)  and  have  been  assigned  OMB 
No.  0581-0163. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  is  required  by  law.  This 
administrative  assessment  will  be 
applied  xmiformly  to  all  non-signatory 
handlers  and  will  be  of  benefit  to  all. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that,  upon  good 
cause,  it  is  impracticable,  imnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  Public  Law  103-66  requires 
the  Department  to  impose  an 
administrative  assessment  on  peanuts 
received  or  acquired  for  the  account  of 
non-signatory  handlers;  (2)  notice  of 
intent  to  assess  the  1995  crop  peanuts 
was  published  in  the  Federal  Register 
as  a  finalization  of  an  interim  final  rule 
on  February  2, 1995  (60  FR  6394);  (3) 
the  peanut  crop  year  begins  July  1,  and 
to  achieve  the  intended  purpose  of  the 
law  this  action  should  be  taken 
promptly;  and  (4)  this  interim  final  rule 
provides  a  30-day  comment  period  and 
any  comments  received  will  be 
considered  prior  to  finalization  of  any 
rule. 


List  of  Subjects  in  7  CFR  Part  997 

Food  grades  and  standards.  Peanuts, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  997  is  amended  as 
follows: 

PART  997— PROVISIONS 
REGULATING  THE  QUALITY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS  HANDLED  BY  PERSONS 
NOT  SUBJECT  TO  THE  PEANUT 
MARKETING  AGREEMENT 

1.  The  authority  citation  for  7  CFR 
part  997  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  paragraph  (b)(6)  is  added  to 
§  997.40  to  read  as  follows: 

§997.40  Reconditioning  and  disposition  of 
peanuts  falling  quality  requirements. 
***** 

(b)*  *  * 

(6)  Peanuts  handled  pursuant  to 
paragraphs  (b)(4)(i)  and  (b)(4)(iii)  of  this 
section  are  exempt  from  §  997.51 
Assessments. 

3.  A  new  imdesignated  centerheading 
and  §  997.100  are  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Implementing  Regulation 

§  997.1 00  Assessments. 

For  the  1995-96  crop  year,  the 
administrative  assessment  is  $0.70  per 
net  ton  of  assessable  farmers  stock 
peanuts  received  or  acquired  by  each 
non-signatory  handler. 

Dated:  August  15, 1995. 

Terry  C.  Long, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  95-20644  Filed  8-18-95;  8:45  am] 
BILUNO  CODE  3410-02-P 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  117 
[Docket  No.  93-048-2] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Test  Animals 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  to  allow  appropriate 
treatment  of  certain  sick  or  injured  test 
animals  and  the  humane  destruction  of 
dying  animals  used  in  the  testing  of 


veterinary  biological  products.  The 
effect  of  this  action  is  to  eliminate 
unnecessary  discomfort  to  animals  used 
in  vaccine  testing.  The  amendment 
provides  the  firms  with  a  previously 
unauthorized  option  for  handling  test 
animals  that  are  accidentally  injured, 
become  ill,  or  exhibit  unfavorable 
reactions  for  reasons  not  due  to  the  test. 
These  animals  may  be  removed  from  the 
test  and  treated  or  humanely  destroyed. 
In  addition,  test  animals  that  show 
clinical  signs  of  illness  resulting  from 
the  test  may  be  treated  or  humanely 
destroyed  when  death  is  certain  to  occur 
without  therapeutic  intervention. 

This  action  is  necessary  to  provide  for 
the  treatment  or  humane  destruction  of 
ill  or  injured  test  animals  under  defined 
conditions.  This  option  is  not  currently 
allowed  by  the  regulations  for  test 
animals. 

EFFECTIVE  DATE:  September  20, 1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  A.  Espeseth,  Deputy  Director, 
Veterinary  Biologies,  BBEP,  APHIS, 

4700  River  Road  Unit  148,  Riverdale, 

MD  20737-1237,  (301)  734-8245. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  117 
pertain  to  veterinary  biological  products 
that  are  licensed  under  the  Virus- 
Serum-Toxin  Act  on  the  basis  of  their 
purity,  safety,  potency,  and  efficacy.  In 
the  course  of  evaluating  a  biological 
product,  it  is  necessary  to  conduct 
potency,  safety,  or  efficacy  tests  in 
animals. 

This  amendment  is  intended  to 
eliminate  unnecessary  discomfort  or 
suffering  in  the  test  animals  as  a  result 
of  injury,  unfavorable  reactions,  or 
illness  attributable  to  the  test. 

On  October  25, 1994,  we  published  in 
the  Federal  Register  (59  FR  53612- 
53613,  Docket  No.  93-048-1)  a  proposal 
to  amend  the  regulations  in  9  CFR 
117.4.  We  proposed  that  test  animals 
which  exhibit  clinical  signs  of  illness, 
become  accidentally  injured,  or  exhibit 
unfavorable  reactions  through  events 
not  associated  with  the  test,  may  be 
removed  from  the  test  and  be  treated  or 
humanely  destroyed.  We  also  proposed 
to  allow  for  the  treatment  of  test  animals 
showing  illness  due  to  the  test  or 
humane  destruction  of  test  animals 
which  show  clinical  signs  of  illness 
attributable  to  the  challenge 
microorganism,  which  are  likely  to 
result  in  death. 

We  solicited  comments  concerning 
our  proposed  amendment  for  60  days 
ending  December  27, 1994.  We  received 
two  comments  by  that  date.  Both 
comments  were  from  producers  of 
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veterinary  biological  products.  We 
carefully  considered  the  comments  we 
received.  They  are  discussed  below. 

One  commenter  supported  the 
proposed  rule  as  written. 

The  second  commenter  believed  that 
the  rule  should  include  a  provision  to 
edlow  treatment  for  those  animals  that 
show  certain  clinical  signs  indicative  of 
susceptibility  to  challenge  (defined  in 
an  Outline  of  Production),  rather  than 
waiting  until  such  animals  have 
progressed  to  a  point  when  death  is 
certain  to  occur  without  theihpeutic 
intervention. 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  cannot 
accept  this  recommendation  because 
use  of  clinical  signs  as  a  test  endpoint 
may  result  in  a  product  that  is 
sufficiently  potent  to  protect  against  a 
mild  challenge  that  causes  certain 
disease  symptoms,  but  not  sufficiently 
potent  to  protect  against  severe  cUnical 
disease  or  death  from  natural  challenge. 
APHIS  notes  that  the  level  of  challenge 
used  in  animal  potency  tests  may  have 
a  significant  efiect  on  die  results  of  tests. 
In  order  to  ensure  that  a  product  will 
have  adequate  potency  to  protect 
animals  against  severe  clinical  disease 
or  death  resulting  fixtm  natural 
challenge,  many  standard  requirements 
for  veterinary  biological  products 
currently  require  a  challenge  that  is 
strong  enou^  to  cause  death  in  the  test 
animals.  In  such  cases,  assessment  of 
susceptibility  to  challenge  based  solely 
on  clinical  signs  would  not  provide  an 
equivalent  alternative  to  one  based  on 
death  or  the  expectation  of  death. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final 
rule,  without  change. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  imder 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

The  rule  provides  that  animals  used 
in  testing  biological  products  which 
become  ill,  accidentally  injured,  or 
exhibit  imfavorable  reactions  as  a  result 
of  factors  not  due  to  the  test  could  be 
removed  fi’om  the  test  and  be  treated  or 
humanely  destroyed.  The  rule  also 
provides  for  the  treatment  or  humane 
destruction  of  animals  which  are 
expected  to  die  as  a  result  of  the  testing 
of  a  veterinary  biologic.  The  objective  of 
the  rule  is  to  provide  hmnane 
alternatives  when  conducting  such  tests 


in  order  to  eliminate  any  unnecessary 
discomfort  to  animals. 

The  rule  does  not  require  additional 
testing  of  animals.  It  simply  provides  an 
option  which  was  not  previously 
available  for  the  treatment  of  test 
animals  imder  certain  conditions. 
Therefore,  the  rule  is  not  anticipated  to 
increase  costs  to  producers  of  veterinary 
biological  products. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rale  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  a  judicial  challenge  to  the 
provisions  of  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  117 

Animal  biologies,  Animals. 

Accordingly,  9  CFR  part  117  is 
amended  as  follows: 

PART  117— ANIMALS  AT  LICENSED 
ESTABLISHMENTS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.17, 
2.51,  and  371.2(d). 

2.  In  §  117.4,  new  paragraphs  (d)  and 
(e)  are  added  to  read  as  follows: 

§117.4  Test  animals. 

ic  It  It  if  ic 

(d)  During  the  course  of  a  test, 
animals  that  are  injured  or  show  clinical 
signs  of  illness  or  unfavorable  reactions 
that  are  not  due  to  the  test  may  be 
removed  from  the  test  and  treated  or 
humanely  destroyed.  If  sufficient 


animals  do  not  remain  for  the  test  to  be 
evaluated,  the  test  shall  he  declared 
inconclusive  and  may  be  repeated. 

(e)  Test  animals  that  show  clinical 
signs  of  illness  that  are  due  to  the  test 
may  be  treated  or  humanely  destroyed 
if  the  illness  has  progressed  to  a  point 
(defined  in  the  filed  Outline  of 
Production)  when  death  is  certain  to 
occur  without  therapeutic  intervention. 
When  interpreting  the  results  of  the  test, 
the  animals  that  were  treated  or 
humanely  destroyed  because  of  illness 
due  to  the  test  and  the  animals  that  have 
died  firom  illness  due  to  the  test  prior  to 
being  humanely  destroyed  shall  be 
combined  into  a  common  statistic  of 
mortality  due  to  the  test. 

Done  in  Washington,  DC,  this  14th  day  of 
August  1995. 

Terry  Medley, 

Acting  Administrator,  A  nimal  and  Plant 
Health  Inspection  Service. 

IFR  Doc.  95-20592  Filed  8-18-95;  8:45  am) 
BILUNG  CODE  3410-34-P 

Food  Safety  and  Inspection  Service 
9  CFR  Part  381 
[Docket  No.  94-027F] 

RIN  0583-AB84 

Transporting  Undenatured  Poultry  Feet 
to  Other  Establishments  for 
Processing  Prior  to  Export 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  poultry  products  inspection 
regulations  to  permit  the  transportation 
of  undenatured  poultry  feet  from  one 
federally  inspected  poultry 
establishment  to  another  establishment 
for  further  processing  before  the  feet  are 
exported.  Establishments  are  permitted 
to  ship  undenatured  poultry  feet  to 
another  establishment  for  export 
provided  that  the  receiving 
establishment  maintains  records  that 
identify  the  incoming  undenatured 
poultry  feet,  their  source,  and  their 
location  at  all  times  during  processing. 
The  receiving  establishment  is  required 
to  certify  in  writing  that  the  poultry  feet 
have  not  been,  nor  will  be,  commingled 
with  other  products  intended  for  human 
consumption  within  the  United  States. 
This  rulemaking  was  initiated  in 
response  to  a  petition  submitted  to  the 
Agency  by  DanD  Food  Marketing,  Inc., 
Springfield,  MO. 

EFFECTIVE  DATE:  September  20, 1995. 
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FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Paula  M.  Cohen,  Director,  Regulations 
Development,  Policy,  Evaluation  and 
Planning  Staff,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
3700:  (202)  720-7164. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  9  of  the  Poultry  Products 
Inspection  Act  (21  U.S.C.  458)  prohibits 
the  sale  or  transportation,  from  an 
official  establishment,  of  any 
slaughtered  poultry  from  which  the  feet 
have  not  been  removed,  except  as  may 
be  authorized  by  regulations  of  the 
Secretary.  Section  381.147(b)  of  the 
poultry  products  inspection  regulations 
(9  CFR  381.147(b))  permits  the 
processing  of  poult^  feet  for  use  as 
human  food  when  handled  in  a  manner 
approved  by  the  [FSIS]  Administrator  in 
specific  cases.  Section  381.190(b)  also 
permits  poultry  feet  collected  and 
handled  in  an  acceptable  manner  at  an 
official  establishment  to  be  shipped 
from  the  official  establishment  and  in 
commerce  directly  for  export  for  further 
processing  as  human  food,  if  they  have 
been  examined,  foimd  to  be  suitable  for 
such  purpose,  and  labeled  as  prescribed. 

In  1994,  DanD  Food  Marketing,  Inc., 
Springfield,  MO,  a  poultry  slau^terer 
and  processor,  petitioned  FSIS  to  amend 
the  poultry  products  inspection 
regulations  to  permit  the  transportation 
of  undenatured  poultry  feet  from  one  or 
more  establishments  to  another 
establishment,  where  the  feet  would  be 
further  processed  for  export.  The 
petitioner  provided  FSIS  with 
documents  that  set  forth  the  procedures 
and  safeguards  that  would  be  used  by 
the  receiving  establishment  when 
handling  and  processing  the 
undenatured  poultry  feet.  FSIS  has 
reviewed  the  information  submitted  by 
the  petitioner  and  has  determined  that 
the  proposed  procedures  would  ensure 
that  the  imdenatured  poultry  feet  are 
neither  diverted  to  nor  commingled 
with  any  product  intended  for  domestic 
use. 

The  foreign  demand  for  poultry  feet 
continues  to  increase.  However,  as 
currently  written,  9  CFR  381.190(b)  does 
not  permit  an  exporter  of  poultry  feet  to 
ship  undenatured  product  from  one 
slaughter  establishment  to  a  central 
establishment  for  processing  before 
export.  To  prevent  the  possible 
commingling  of  the  poultry  feet  with 
poultry  products  intended  for  domestic 
consumption,  exporters  must  ship  the 
poultry  feet  directly  overseas  from  the 
original  slaughter  establishment.  As  a 
result,  it  is  difficult  for  the  exporters  to 


keep  up  with  the  foreign  demand  for  the 
poultry  feet  due  to  a  lack  of  space  and 
manpower  in  some  slaughter 
establishments.  This  final  rule  allows 
processing  establishments  to  use  a 
central  establishment  for  pre-export 
processing  of  poultry  feet  provided  the 
establishment  official  at  the  receiving 
processing  establishment  remains 
accountable  for  the  identification  of  the 
source  and  the  location  of  the  poultry 
feet  at  all  times  prior  to  their  export. 
When  poultry  feet  are  handled  in 
accordance  with  9  CFR  381.190(c), 
sanitary  transportation  conditions  are 
maintained,  and  the  possibility  of  the 
product  becoming  contaminated  or 
adulterated  while  en  route  to  another 
establishment  for  processing  prior  to 
export  is  minimized.  Therefore,  we  are 
amending  the  regulations  to  allow  the 
transportation  of  undenatured  poultry 
feet  from  one  or  more  establishments  to 
another  official  establishment  for  further 
processing  before  export. 

Section  381.175(a)  of  the  poultry 
products  inspection  regulations  requires 
that  every  person,  firm,  or  corporation 
engaged  in  certain  activities  related  to 
poultry  production  and  distribution 
maintain  records  which  fully  and 
correctly  disclose  all  transactions 
involved  in  the  business.  Section 
381.175(b)  details  the  kinds  of  records 
that  must  be  maintained,  but  does  not 
specify  the  format  for  such 
recordkeeping.  “Transactions”  have 
been  traditionally  interpreted  by  FSIS  to 
be  sales,  purchases,  transportation, 
receipt,  or  handling  of  poultry  products 
that  would  demonstrate  the  soiurces  of 
the  poultry  products. 

This  final  rule  requires  those 
processing  establishments  that  receive 
undenatured  poultry  product  finm 
slaughter  establishments  for  further 
processing  before  export  overseas  to 
maintain  records  that  identify  the 
incoming  product,  i.e.,  poultry  feet,  and 
their  source,  and  identify  the  location  of 
the  product  at  all  times  during  the 
processing  and  preparation  for  export, 
hi  addition,  an  establishment  official 
must  certify  that  the  poultry  product  has 
not  been  and  will  not  be  conuningled 
with  any  products  intended  for  human 
consumption  within  the  United  States. 

These  recordkeeping  requirements 
enable  FSIS  and  the  receiving 
processing  establishments  to  accurately 
identify  and  locate  the  undenatured 
poultry  product  intended  for  export 
while  still  in  the  central  establishment. 
As  a  result,  FSIS  can  easily  determine 
that  the  product  has  not  been 
commingled  with  any  products 
intended  for  domestic  consumption. 


Discussion  of  Comments 

FSIS  received  one  comment  in 
response  to  the  proposed  rule.  The 
commenter,  a  turkey  products 
processor,  is  in  favor  of  the  proposal  for 
the  following  reason:  having  the  ability 
to  transport  products  of  this  nature, 
specifically  turkey  feet,  between 
facilities  will  allow  the  company  to 
process  the  product  for  the  ultimate 
consumer  in  a  safe  and  sanitary  manner, 
using  the  most  economical  means 
possible. 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  and  therefore  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  States  and  local 
jurisdictions  are  preempted  imder  the 
Poultry  Products  Inspection  Act  (PPIA) 
from  imposing  any  marking  or 
packaging  requirements  on  federally 
inspected  poultry  products  that  are  in 
addition  to,  or  different  than,  those 
imposed  under  the  PPIA.  States  and 
local  jurisdictions  may,  however, 
exercise  concurrent  jurisdiction  over 
poultry  products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  poultry 
products  that  are  misbranded  or 
adulterated  under  the  PPIA,  or,  in  the 
case  of  imported  articles,  which  are  not 
at  such  an  establishment,  after  their 
entry  into  the  United  States.  Under  the 
PPIA,  States  that  maintain  poultry 
inspection  programs  must  impose 
requirements  on  State  inspected 
products  and  establishments  that  are  at 
least  equal  to  those  required  under  the 
PPIA.  These  States  may,  however, 
impose  more  stringent  requirements  on 
such  State  inspected  products  and 
establishments. 

This  final  rule  is  not  intended  to  have 
retroactive  effect. 

There  are  no  applicable 
administrative  procedures  that  must  be 
exhausted  prior  to  any  judicial, 
challenge  to  the  provisions  of  this  final 
rule.  However,  the  administrative 
procedures  specified  in  9  CFR  §  381.35 
must  be  exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  final  rule,  if  the 
challenge  involves  any  decision  of  an 
FSIS  employee  relating  to  inspection 
services  provided  under  the  PPIA. 

Effect  on  Small  Entities 

The  Administrator  has  determined 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
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substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601).  This  final  rule 
requires  establishments  that  receive 
undenatured  poultry  product  for 
processing  prior  to  export  to  record  the 
source  of  the  incoming  product,  identify 
its  location  at  all  times  diuing 
processing  and  preparation  for  export, 
and  certify  that  the  product  has  not 
been,  nor  v^rill  be,  commingled  with  any 
product  intended  for  domestic  use. 
While  some  establishments  may  have  to 
change  their  current  recordkeeping 
practices  and  make  changes  to  their 
production  practices  to  accommodate 
the  proposed  recordkeeping 
requirements,  no  significant  economic 
impact  will  be  imposed  on  the 
establishments. 

Paperwork  Requirements 

Under  this  final  rule,  receiving 
poultry  processing  establishments  are 
required  to  maintain  records  that 
indicate  the  somrce  of  the  incoming 
imdenatured  poultry  product,  and  track 
the  poultry  product  through  processing 
and  preparation  for  export.  In  addition, 
an  official  of  the  receiving  establishment 
must  certify  in  writing  that  the  product 
has  not  been,  nor  will  be,  commingled 
with  any  product  intended  for 
consumption  in  the  United  States. 
Establishments  may  develop  their  own 
systems  for  gathering  and  maintaining 
this  information.  These  recordkeeping 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  0583-0104. 

List  of  Subjects  in  9  CFR  Part  381 

Exports,  Poultry  and  poultry 
products.  Reporting  and  recordkeeping 
requirements.  Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  FSIS  is  amending  9  CFR  part 
381  as  follows: 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

1.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  138f:7  U.S.C.  450;  21 
U.S.C  451-470;  7  CFR  2.17, 2.55. 

(2)  Section  381.190(b)  is  amended  by 
revising  the  phrase  “in  subpart  C  or  T” 
in  the  first  sentence  to  read  “in  this 
paragraph  (b)  and  subpart  C  or  T”  and 
designating  that  sentence  as  paragraph 
(b)(1);  by  designating  the  second,  third, 
and  fourth  sentences  as  paragraphs 
(b)(2)(i)  through  (iii);  by  revising  new 
paragraph  (b)(2)(i);  in  new  paragraph 
(b)(2)(ii)  by  redesignating  the 
subparagraphs  formerly  designated  as 
(1)  through  (3)  as  (A)  through  (C):  and 


by  adding  a  new  paragraph  (b)(3)  to  read 
as  follows: 

§  381 .1 90  T ransactions  in  slaughtered 
poultry  and  other  poultry  products 
restricted;  vehicle  sanitation  requirements. 
***** 

(b)(1)*  *  *,  except  as  otherwise 
provided  in  this  paragraph  (b)  and 
subpart  C  or  T. 

(2) (i)  Poultry  heads  and  feet  that  are 
collected  and  handled  at  an  official 
establishment  in  an  acceptable  manner 
may  be  shipped  firom  the  official 
establishment  directly  for  export  as 
human  food,  if  they  have  been 
examined  and  found  to  be  suitable  for 
such  piirpose,  by  an  inspector  and  are 
labeled  as  prescribed  in  this  paragraph. 
***** 

(3) (i)  Poultry  heads  and  feet  that  are 
collected  and  handled  at  an  official 
establishment  in  an  acceptable  manner 
may  be  shipped  from  the  official 
establishment  and  in  commerce  directly 
to  another  official  establishment  for 
processing  before  export,  provided  the 
receiving  establishment  maintains 
records  that: 

(A)  Identify  the  source  of  the 
incoming  undenatured  poultry  product; 

(B)  Identify  the  location  of  the 
product  at  all  times  during  processing 
and  preparation  for  export;  and 

(C)  Contain  a  written  certification 
from  an  official  of  the  receiving 
establishment  that  the  undenatvued 
poultry  product  intended  for  export  has 
not  been,  and  will  not  be,  commingled 
with  any  product  intended  for 
consumption  in  the  United  States. 

(ii)  The  receiving  establishment  may 
only  ship  the  undenatured  poultry 
product  intended  for  export  in 
accordance  with  the  inspection  and 
labeling  reqmrements  of  paragraph 
(b)(2)  of  this  section. 
***** 

Dated;  August  11, 1995. 

Michael  R.  Taylor, 

Acting  Undersecretary  for  Food  Safety. 

(FR  Doc.  95-20471  Filed  8-18-95;  8:45  am) 
BILUNQ  CODE  3410-OM-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  55 

Public  Meeting  on  the  Pilot  Operator 
Licensing  Initial  Examination  Process 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Announcement  of  meeting. 

SUMMARY:  The  United  States  Nuclear 
Regulatory  Commission  (USNRC)  will 


hold  a  public  information  workshop 
with  industry  to  discuss  the  pilot 
Operator  Licensing  Initial  Examination 
Process  and  to  discuss  NRC 
expectations  regarding  industry 
participation  and  implementation.  The 
workshop  is  open  to  the  public  as 
observers.  The  workshop  will  provide 
the  participants  an  opportunity  to  be 
informed  on  the  pilot  process,  ask 
questions  of  the  staff,  make  comments 
during  the  discussions,  or  submit 
written  comments  for  NRC 
consideration.  Written  comments 
received  from  interested  parties  xmable 
to  attend  the  workshop  will  also  be 
considered. 

DATES:  The  meeting  will  be  held  on 
Tuesday,  September  26, 1995,  from  9:00 
am  to  5:00  pm.  Submit  registration  by 
September  15, 1995. 

ADDRESSES:  The  meeting  will  be  held  at 
the  NRC’s  Two  White  Flint  North 
building  in  the  auditoriiun,  11545 
Rockville  Pike,  Rockville,  Maryland 
20852-2738.  Forward  the  attached 
registration  form  to  the  FOR  FURTHER 
INFORMATION  CONTACT. 

Written  comments  should  be  mailed 
to:  Chief,  Rules  Review  and  Directives 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  M/S  T-6-D- 
59,  USNRC.  Washington,  DC,  20555. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  Vick,  M/S  O-lO-D-22,  U.S. 
Nuclear  Regulatory  Commission,  Office 
of  Nuclear  Reactor  Regulation, 
Washington,  DC  20555,  Telephone  (301) 
415-3181;  FAX  301-415-2260; 
INTERNET:LXV@NRC.GOV 

SUPPLEMENTARY  INFORMATION:  In  SECY- 
95-075,  dated  March  24, 1995,  the 
Commissioners  were  briefed  on  the 
proposed  changes  to  the  NRC  Operator 
Licensing  Program.  The  briefing 
described  the  staffs  intent  to  revise  the 
process  for  examining  candidates 
applying  for  reactor  operator  (RO)  or 
senior  reactor  operator  (SRO)  licenses  at 
power  reactor  facilities  and  to  adjust  the 
degree  of  NRC  involvement  in  facility 
requalification  examinations.  These 
changes  are  part  of  NRC’s  continuing 
efforts  to  streamline  the  functions  of  the 
Federal  government  consistent  with 
Administration  initiatives  and  to 
accommodate  anticipated  resource 
reductions. 

To  ensure  that  adequate  seating  is 
available,  persons  planning  to  attend  the 
workshop  are  requested  to  either  call 
the  contact  designated  below  or 
complete  and  forward  the  attached 
registration  form  to  the  same  contact  by 
September  15, 1995. 
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Subject:  Public  Meeting  on  the  Pilot 
Operator  Licensing  Initial 
Examination  Process 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  August  1995. 

For  the  Nuclear  Regulatory  Commission. 
Anthony  J.  Mendiola, 

Assistant  Chief,  Operator  Licensing  Branch, 
Division  of  Reactor  Controls  and  Human 
Factors,  Office  of  Nuclear  Reactor  Regulation. 

Attachment  to  Public  Meeting  on  the 
Operator  Licensing,  Initial  Examination 
Process  Revision 

Registration  Form 

United  States  Nuclear  Regulatory 

Commission 

Pilot  Operator  Licensing  Initial  Examination 
Process  Workshop 

September  26, 1995 
(PLEASE  PRINT) 

Name: _ 

(Last)  (First)  (Middle  Initial) 
Company/Organization:  _ 


Position/Title: 


Address: 


Telephone  Number:  _ 

Send  registration  form  to:  Lawrence  Vick,  0- 
lO-D-22,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555,  FAX 
301-415-2260 

IFR  Doc.  95-20511  Filed  8-18-95;  8:45  am] 

BILLING  CODE  7590-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docket  No.  95-CE-36-AD;  Amendment  39- 
9336;  AD  95-17-07] 

Airworthiness  Directives;  Fairchild 
Aircraft  SA226  Series  Airpianes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Fairchild  Aircraft 
SA226  series  airplanes.  This  action 
requires  removing  the  main  landing  gear 
(MLG)  stop  bolts  from  the  bracket 
assembly  on  the  upper  scissors  for  those 
airplanes  with  a  MLG  door  stop 
installation,  and  servicing  the  MLG 
oleos  for  all  affected  airplanes.  Incidents 
where  two  of  the  affected  airplanes 
made  an  emergency  gear-up  landing 


prompted  this  action.  The  aQfions 
specified  by  this  AD  are  intended  to 
prevent  the  MLG  doors  from  jamming, 
which  could  prevent  the  gear  from 
extending  and  could  result  in  an 
emergency  gear-up  landing. 

OATES:  Effective  August  28, 1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  16, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Coimsel, 
Attention:  Rules  Docket  No.  95-CE-36- 
AD,  Room  1558;  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  firom  Fairchild 
Aircraft,  P.O.  Box  790490,  San  Antonio, 
Texas  78279-0490;  telephone  (210) 
824-9421.  This  information  may  also  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  95-CE-36-AD, 
Room  1558,  601  E.  12th  Street,  Kansas 
City,  Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Werner  Koch,  Aerospace  Engineer, 

FAA,  Airplane  Certification  Office,  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150;  telephone  (817)  222-5133; 
facsimile  (817)  222-5960. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  of  two  incidents 
where  a  Fairchild  Aircraft  SA226  series 
airplane  made  an  emergency  main  gear- 
up  landing  when  the  main  landing  gear 
(MLG)  door  stop  bolts  and  striker  plate 
hardware  jammed  and  prevented  the 
MLG  from  extending.  Investigation 
revealed  that  misalignment  of  the  bolts 
and  striker  caused  this  jamming.  This 
misalignment  occurred  because  the  gear 
did  not  fully  extend  upon  gear 
retraction  after  the  previous  take-off, 
which  was  caused  by  low  hydraulic 
fluid  in  the  strut. 

The  landing  gear  oleos  on  these 
airplanes  can  fail  to  fully  extend  on 
takeoff  when  the  hydraulic  fluid  upper 
chamber  is  under-serviced.  Hydraulic 
servicing  of  the  struts  is  not  part  of  the 
affected  airplanes’  regular  maintenance 
program.  The  FAA  has  requested  that 
Fairchild  Aircraft  include  hydraulic 
servicing  as  part  of  the  maintenance 
program  in  the  future.  In  the  meantime, 
the  FAA  has  determined  that  the  struts 
should  be  serviced  within  a  certain 
period  of  time  to  ensure  that  a  low 
hydraulic  fluid  level  does  not  exist  in 
the  strut. 

In  addition,  Fairchild  Aircraft  Service 
Bulletin  (SB)  226-32-043,  Revised: 
September  6, 1983,  specifies  procedures 
for  a  MLG  door  stop  installation.  The 


FAA  has  determined  that  problems 
could  occur  on  airplanes  with  this  door 
stop  installation.  If  the  MLG  oleo  fails 
to  ^lly  extend  upon  gear  retraction,  the 
door  stop  bolts  are  positioned 
differently  as  they  are  attached  to  the 
upper  torque  links.  This  can  force  the 
stop  bolts  against  the  striker  plate  attach 
bolts,  which  can  jam  the  doors  and 
could  prevent  subsequent  gear 
extension.  Normally,  the  gear  squat 
switch  would  prevent  the  gear  from 
retracting  if  the  “air”  position  was  not 
achieved;  however,  the  tolerance  of  the 
position  of  the  “make-break”  point  of 
the  switch  is  such  that  retraction  is 
initiated  even  if  the  oleo  has  not  fully 
extended. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  (1)  the 
stop  bolts  on  the  bracket  assembly 
upper  scissors  should  be  removed  from 
those  airplanes  with  a  MLG  door  stop 
that  has  been  installed  in  accordance 
with  Fairchild  Aircraft  SB  226-32-043, 
Revised:  September  6, 1983;  (2)  the 
MLG  oleos  on  the  SA226  series 
airplanes  should  be  serviced  within  a 
certain  period  of  time;  and  (3)  AD  action 
should  be  taken  to  mandate  these 
actions  in  order  to  prevent  the  MLG 
doors  from  jamming,  which  could 
prevent  the  gear  from  extending  and 
could  result  in  an  emergency  gear-up 
landing. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Fairchild  Aircraft 
SA226  series  airplanes  of  the  same  type 
design,  this  AD  requires  i-emoving  the 
stop  bolts  from  the  bracket  assembly  on 
the  upper  scissors  for  those  airplanes 
with  a  MLG  door  stop  installation,  and 
servicing  the  MLG  oleos  for  all  affected 
airplanes. 

Since  a  situation  exists  (possible 
emergency  gear-up  landing)  that 
requires  the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  public  prior  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
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above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  conunenter’s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluatmg  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons..  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  steunped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  95-CE-36-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procediures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 


required).  A  copy  of  it,  if  filed,  may  be 
obtained  firom  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101, 40113, 
44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

95-17-07  Fairchild  Aircraft:  Amendment 
39-9336:  Docket  No.  95-CE-36-AD. 
Applicability:  The  following  airplane 
models  and  serial  numbers,  certificated  in 
any  category: 


Model 

Serial  Nos. 

S/\226-T  . 

T201  through  T75 
and  T77  through 
T291. 

SA226-T(B)  . 

T{B)276  and  T(B)292 
through  T(B)417. 

SA226-AT . 

AT001  through 

AT074. 

S/\226-TC . 

TC201  through 

TC419. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
piuvided  in  paragraph  (d)  of  this  AD  to 
request  approval  fiom  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 


repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD. 

To  prevent  the  main  landing  gear  (MLG) 
doors  fiom  jamming,  which  could  prevent 
the  gear  from  extending  and  could  result  in 
an  emergency  gear-up  landing,  accomplish 
the  following: 

(a)  For  airplanes  with  the  MLG  door  stop 
that  has  been  installed  in  accordance  with 
Fairchild  Aircraft  SA226-32-043,  Revised: 
September  6, 1983,  within  the  next  50  hours 
time-in-service  after  the  effective  date  of  this 
AD,  unless  already  accomplished,  remove  the 
part  number  (P/N)  27K51()01-007  bolts  (4 
each)  or  alternate  P/N  NAS  428-3-13  bolts 
and  jam  nuts,  P/N  NAS  509-3  (4  each),  fiom 
the  P/N  27K51001-003  bracket  assembly. 

(b)  For  all  affected  airplanes,  within  the 
next  50  hours  TIS  after  the  effective  date  of 
this  AD,  unless  already  accomplished  within 
the  last  400  hours  TIS,  accomplish  the  “Fluid 
Servicing — Landing  Gear”  instructions  in 
SA226  Maintenance  Manual  32-00-00, 
paragraph  IC. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Airplane 
Certification  Office  (AGO),  FAA,  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Fort  Worth  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fiom  the  Fort  Worth  AGO. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  Fairchild  Aircraft 
Service  Bulletin  226-32-043,  Revised: 
September  6, 1983,  or  page  IC  of  SA226 
Maintenance  Manual  32-00-00  upon  request 
to  Fairchild  Aircraft,  P.O.  Box  790490,  San 
Antonio,  Texas  78279-0490;  or  may  examine 
this  service  bulletin  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
Room  1558, 601  E.  12th  Street,  Kansas  City, 
Missoiui  64106. 

(f)  This  amendment  (39-9336)  becomes 
effective  on  August  28, 1995. 

Issued  in  Kansas  City,  Missouri,  on  August 
10, 1995. 

Gerald  W.  Pierce, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  95-20278  Filed  8-18-95;  8:45  am] 
BILUNG  CODE  491&-13-U 
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14  CFR  Part  39 

[Docket  No.  95-CE-13-AD;  Amendment  39- 
9339;  AD  95-17-09] 

Airworthiness  Directives;  Fairchild 
Aircraft  SA226  and  SA227  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
appUes  to  certain  Fairchild  Aircraft 
SA226  and  SA227  series  airplanes  that 
utilize  a  direct  current  (DC)  generator. 
This  action  requires  relocating  the  left- 
hand  (LH)  and  right-hand  (RH)  essential 
hus  current  limiters  (225  amp)  to  the 
battery  bus  (main  bus  tie).  A  safety 
recommendation  received  by  the 
Federal  Aviation  Administration  (FAA) 
that  details  potential  electrical  failure 
problems  on  Fairchild  Aircraft  SA226 
and  SA227  series  airplanes  prompted 
this  action.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  the 
LH  and  RH  essential  bus  when  engine 
failure  results  in  a  blown  generator 
ciuTent  limiter,  which  could  result  in 
loss  of  airplane  electrical  power. 

DATES:  Effective  October  3, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  3, 
1995. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Fairchild  Aircraft,  P.O.  Box  790490,  San 
Antonio,  Texas  78279-0490;  telephone 
(210)  824—9421.  This  information  may 
also  be  examined  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
95-CE-13-AD,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106;  or 
at  the  Office  of  tlie  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
George  R.  Hash,  Aerospace  Engineer, 
FAA,  Airplane  Certification  Office,  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150;  telephone  (817)  222-5134; 
facsimile  (817)  222-5959. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
certain  Fairchild  Aircraft  SA226  and 
SA227  series  airplanes  that  utilize  a  DC 
generator  was  published  in  the  Federal 
Register  on  March  16, 1995  (60  FR 
14235).  The  action  proposed  to  require 
relocating  the  LH  and  RH  essential  bus 
current  limiters  (225  amp)  to  the  battery 


bus  (main  bus  tie).  Accomplishment  of 
the  proposed  mo^fication  would  be  in 
accordance  with  Fairchild  Aircraft 
Engineering  Kit  Drawing  27K82376, 
“Current  Limiter  Rebusing  Kit,”  as 
referenced  in  Fairchild  Service  Bulletin 
(SB)  226-24-034,  SB  227-24-015,  and 
SB  CC7-24-002,  all  Issued:  September 
29, 1994. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  One 
comment  was  received  in  favor  of  the 
proposal  and  no  comments  were 
received  regarding  the  FAA’s  estimate  of 
the  cost  impact  upon  the  public. 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

The  FAA  estimates  that  622  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
4  workhours  per  airplane  to  accomplish 
the  required  action,  and  that  the  average 
labor  rate  is  approximately  $60  an  hour. 
Pculs  cost  approximately  $98  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $210,236  or 
$338  per  airplane.  This  figure  is  based 
on  the  assumption  that  no  affected 
airplane  owner/operator  has 
incorporated  the  required  modification. 
Fairchild  Aircraft  has  informed  the  FAA 
that  parts  have  not  been  distributed  to 
any  owner/ operator  of  the  affected 
airplanes. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
^R  11034,  February  26, 1979);  and  (3) 
v'i.ll  not  have  a  significant  economic 
ii  ipact,  positive  or  negative,  on  a 
sub  >tantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101,  40113, 
44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

95-17-09  Fairchild  Aircraft:  Amendment 
39-9339;  Docket  No.  95-CE-13-AD. 
Applicability:  The  following  model  and 
serial  munber  airplanes  that  utilize  a  direct 
current  (DC)  generator,  certificated  in  any 
category. 


Models 

Serial  Nos. 

SA226-T,  SA226-AT. 

All 

SA226-TC.  and 

SA226-T(B). 

SA227-AC.  SA227-AT. 

1  through  733. 

SA227-BC,  and 

SAk227-TT. 

SA227-CC  and  SA227- 

784,  and  790 

DC. 

through  883. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition,  or  different  acUpns  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 
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Compliance:  Required  within  the  next 
2,000  hours  time-in-service  after  the  effective 
date  of  this  AD,  imless  already  accomplished. 

To  prevent  failure  of  the  left  hand  (LH)  and 
right  hand  (RH)  essential  bus  when  engine 
foilure  results  in  a  blown  generator  current 
limiter,  which  could  result  in  loss  of  airplane 
electrical  power,  accomplish  the  following: 

(a)  Relocate  the  LH  and  RH  essential  bus 
current  limiters  (225  amp)  to  the  battery  bus 
(main  bus  tie)  in  accordance  with  Fairchild 
Aircraft  Engineering  Kit  Drawing  27K82376, 
“Current  Limiter  Rebusing  Kit,”  as 
referenced  in  the  following  service  bulletins 
(SB); 


SB 

Date 

Models  af¬ 
fected 

226-24-034 

September 

29, 1994. 

All  affected 
SA226 
rrxxiels. 

227-24-015 

September 

29, 1994. 

SA227-AD, 

SA227- 

AT, 

SA227- 
BC,  arxf 
SA227-TT. 

CC7-24-002 

September 

29, 1994. 

SA227-CC 

and 

SA227- 
DC.  . 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Fort  Worth 
Airplane  Certification  Office  (ACO),  FAA, 
2601  Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Fort  Worth  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Fort  Worth  ACO. 

(d)  The  modification  required  by  this  AD 
shall  be  done  in  accordance  with  Fairchild 
Aircraft  Engineering  Kit  Drawing  27K82376, 
“Current  Limiter  Rebusing  Kit,”  as 
referenced  in  Fairchild  Aircraft  Service 
Bulletins  226-24-034,  227-24-015,  and 
OC7-24-002,  all  Issueid:  September  29, 1994. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Fairchild  Aircraft,  P.O.  Box  790490,  San 
Antonio,  Texas  76279-0490.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  7th  Floor,  suite 
700,  Washington,  DC. 

(e)  This  amendment  (39-9339)  becomes 
eftective  on  October  3, 1995. 


Issued  in  Kansas  City,  Missouri,  on  August 
10, 1995. 

Gerald  W.  Pierce, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  95-20275  Filed  8-18-95;  8:45  am) 
BILUNQ  CODE  4910-1»-4J 


14  CFR  Part  39 

[Docket  No.  95-NM-125-AD;  Amendment 
39-9316;  AD  96-15-11] 

Airworthiness  Directives;  «)etstream 
Modei  4101  Airpianes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  aclopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Jetstream  Model 
4101  airplanes.  This  action  requires  a 
visual  inspection  of  the  passenger  seat 
belt  assemblies  to  determine  if  certain 
seat  belt  shackles  are  installed,  and 
replacement  of  those  shackles  with 
improved  ones.  This  amendment  is 
prompted  by  reports  indicating  that 
certain  passenger  seat  belt  shackles  have 
failed.  The  actions  specified  in  this  AD 
are  intended  to  prevent  reduced 
efiectiveness  of  tha  passenger  safety 
restraint  system  dmring  take-ofi  and 
landing  or  in  an  emergency  situation, 
due  to  failure  of  the  passenger  seat  belt 
shackles. 

DATES:  Efiective  September  5, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  Octember 
20, 1995. 

Comments  for  inclusion  in  the  Rules 
Elocket  must  be  received  on  or  before 
October  20, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM--103, 
Attention:  Rules  Docket  No.  95-NM- 
1 25-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Jetstream 
Aircraft,  Inc.,  P.O.  Box  16029,  Dulles 
International  Airport,  Washington,  DC 
20041-6029.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Dunn,  Aerospace  Engineer, 


Standardization  Branch,  ANM-113, 

FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2799;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  recently  notified  the  FAA  that 
an  imsafe  condition  may  exist  on  certain 
Jetstream  Model  4101  airplanes.  The 
CAA  advises  that  reports  have  indicated 
that  certain  passenger  seat  belt  shackles 
have  failed.  The  reports  indicate  that  the 
fork  end  of  the  shackles  had  become 
splayed,  which  contributed  to  the 
failmres.  This  condition,  if  not  corrected, 
could  reduce  the  effectiveness  of  the 
passenger  safety  restraint  system  during 
take-off  and  landing  or  in  an  emergency 
situation,  due  to  failure  of  the  passenger 
seat  belt  shackles. 

Jetstream  has  issued  Alert  Service 
Bulletin  J41-A25-061,  dated  Jime  6, 
1995,  which  describes  procedures  for  a 
visual  inspection  of  the  seat  belt 
assemblies  to  determine  if  certain 
shackles  have  been  installed,  and 
replacement  of  those  seat  belt  shackles 
with  improved  ones.  The  improved 
shackles  are  not  subject  to  the  reported 
failvure  problems.  The  CAA  classified 
this  service  bulletin  as  mandatory  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom. 

This  airplane  model  is  manufactiued 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CF’R  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operatidb  in  the  United 
States. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  reduced  effectiveness  of  the 
passenger  safety  restraint  system  during 
take-off  and  landing  or  in  an  emergency 
situation,  due  to  failure  of  the  passenger 
seat  belt  assemblies.  This  AD  requires  a 
visual  inspection  of  the  passenger  seat 
belt  assemblies  to  determine  if  certain 
seat  belt  shackles  are  installed,  and 
replacement  of  those  shackles  with 
improved  ones.  The  actions  are  required 
to  be  accomplished  in  accordance  with 
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the  alert  service  bulletin  described 
previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter’s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  emd  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  95-NM-125-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  “significant 
regulatory  action”  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13  [Amendecq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-15-11  Jetstream  Aircraft  Limited: 

Amendment  39-9316.  Docket  95-NM- 
125-AD. 

Applicability:  Model  4101  airplanes, 
constructor  numbers  41004  through  41062 
inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  coqfiguration  eliminates  the  unsafe 
condition:  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 


addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  effectiveness  of  the 
passenger  safety  restraint  system  during  take¬ 
off  and  landing,  or  in  an  emergency  situation, 
accomplish  the  following; 

(a)  Within  14  days  after  the  effective  date 
of  this  AD,  visually  inspect  to  determine  if 
certain  seat  belt  shackles  are  installed  on  the 
passenger  seat  assemblies,  in  accordance 
with  Jetstream  Alert  Service  Bulletin  J41- 
A25-061,  dated  June  6, 1995. 

(1)  If  ail  seat  belt  shackles  are  constructed 
with  pins  that  have  a  preformed  head  and  a 
bulbous  reaction-formed  tail  as  illustrated  in 
the  alert  service  bulletin,  no  further  action  is 
required  for  this  AD. 

(2)  If  any  seat  belt  shackle  is  constructed 
with  a  swaged-end  pin  as  illustrated  in  the 
alert  service  bulletin,  prior  to  further  flight, 
replace  it  with  a  new  seat  belt  shackle  in 
accordance  with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  inspection  and  replacement  shall 
be  done  in  accordance  with  Jetstream  Alert 
Service  Bulletin  J41-A25-061,  dated  June  6, 
1995.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Jetstream  Aircraft,  Inc.,  P.O.  Box  16029, 
Dulles  International  Airport,  Washington,  DC 
20041-6029.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
September  5, 1995. 

Issued  in  Renton,  Washington,  on  July  18, 
1995. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  95-18086  Filed  8-18-95;  8:45  am] 
BILLING  CODE  4910-13-U 
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14  CFR  Part  39 

[Docket  No.  95-NM-134-AD;  Amendment 
39-4341;  AD  95-17-11] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  E)OT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  McDonnell 
Douglas  Model  K0>-11  series  airplanes. 
This  action  requires  an  inspection  and 
other  specified  actions  to  ensure  that  the 
ground  stud  assemblies  at  three 
locations  of  the  airplane  are  installed 
properly  and  torqued  to  certain 
specifications,  to  verify  the  integrity  of 
the  components  of  the  ground  stud 
assemblies,  and  to  detect  heat  damage  in 
adjacent  areas;  and  correction  of  any 
discrepancy.  This  amendment  is 
prompted  by  reports  indicating  that 
arcing  occurred  across  the  pins  in  the 
galley  external  power  receptacle  due  to 
loose  attach  hardware  on  the  ground 
stud.  The  actions  specified  in  this  AD 
are  intended  to  ensure  that  the  grmmd 
stud  assemblies  are  attached  correctly  so 
that  arcing  will  not  occur.  Such  arcing, 
if  not  corrected,  could  result  in  heat 
damage  to  adjacent  structiire  and  a  fire 
in  the  forward  cargo  compartment,  the 
center  accessory  compartment,  or  the  aft 
fuselage  compartment. 

DATES:  Effective  September  5, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  20, 
1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  5, 1995. 

ADDRESSES:  Submit  comments  in 
triphcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
134-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
Cahfomia  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  Transport 


Airplane  Directorate,  3960  Paramoimt 
Boulevard,  Lakewood,  CaUfomia;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Phan,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California  90712; 
telephone  (310)  627-5342;  fax  (310) 
627-5310. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
recently  received  reports  indicating  that 
arcing  occurred  across  the  pins  in  the 
galley  external  power  receptacle  when 
groimd  power  was  applied  during 
tumaroimd  operations  on  a  McDonnell 
Douglas  Model  MD-11  series  airplane. 
The  ground  crew  also  observed  smoke 
and  indicated  that  there  was  a  burning 
smell.  Results  of  a  subsequent 
investigation  revealed  that  both  attach 
points  on  the  ground  wire  of  the  main 
external  and  galley  power  receptacle 
were  damaged  extensively.  In  addition, 
bum  damage  was  found  on  a  large  area 
of  the  insulation  blankets  outboard  and 
aft  of  the  receptacle  area.  Adjacent 
power  cables  also  were  foimd  damaged 
by  heat.  The  cause  of  the  arcing  has 
biran  attributed  to  improper  installation 
and  incorrect  torquing  of  the  attach 
hardware  on  the  ground  stud  during 
manufacture.  Such  arcing,  if  not 
corrected,  could  result  in  heat  damage 
to  adjacent  stmctiure  and  a  fire  in  the 
forward  cargo  compartment,  the  center 
accessory  compartment,  or  the  aft 
fuselage  compartment. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A090,  dated  July  21, 
1995.  This  alert  service  bulletin 
describes  procedures  for  a  one-time 
inspection  to  ensure  that  the  ground 
stud  assemblies  of  seven  ground  studs  at 
three  locations  of  the  airplane  are 
installed  properly  and  torqued  as 
specified  in  die  alert  service  bulletin,  to 
verify  the  integrity  of  the  components  of 
the  ground  stud  assemblies,  and  to 
detect  heat  damage  to  areas  adjacent  to 
the  ground  stud  assemblies;  and 
correction  of  any  discrepancy.  The  alert 
service  bulletin  also  spiecifies 
procedures  for  the  accomplishment  of 
other  actions,  which  include  assembling 
the  ground  stud  assemblies  using  new 
lockwashers  having  certain  part 
numbers  and  tightening  the  nuts  to 
specified  torque  values.  The  ground 
studs  to  be  inspected  are  located  in  the 
forward  cargo  compartment,  the  center 
accessory  compartment,  and  the  aft 
fuselage  compartment  of  the  airplane. 


Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  McDonnell  Douglas 
Model  MD-11  series  airplanes  of  the 
same  type  design,  this  AD  is  being 
issued  to  ensure  that  the  ground  stud 
assemblies  in  three  locations  of  the 
airplane  are  attached  correctly  so  that 
arcing,  subsequent  heat  damage  to 
adjacent  structure,  and  a  fire  at  those 
locations  will  not  occur.  This  AD 
requires  a  one-time  inspection  and  other 
specified  actions  to  ensure  that  the 
ground  stud  assemblies  of  seven  groimd 
studs  at  tliree  locations  of  the  airplane 
are  installed  and  torqued  to  certain 
specifications,  to  verify  the  integrity  of 
the  components  of  the  ground  stud 
assemblies,  and  to  detect  heat  damage  to 
areas  adjacent  to  the  ground  stud 
assemblies;  and  correction  of  any 
discrepancy.  The  actions  are  required  to 
be  accomplished  in  accordance  with  the 
alert  service  bulletin  described 
previousfy. 

This  AD  also  requires  that  operators 
report  inspection  results,  positive  or 
negative,  to  the  FAA. 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

As  a  result  of  recent  commimications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned  • 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD’s 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
afiected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  tlie  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  rule  to  clarify  this 
lon^-standing  requirement. 

Since  a  situation  exists  that  requires 
tlje  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 


Federal  Register  /  Vol.  60,  No.  161  /  Monday,  August  21,  1995  /  Rules  and  Regulations  43365 


are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  infonnation  that 
supports  the  commenter’s  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substemce  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  95-NM-134-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  diKct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  “significant 
regulatory  action”  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 


Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101,  40113, 
44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-17-11  McDonnell  Douglas:  Amendment 
39-9341.  Docket  95-NM-134-AD.  In  no 
case  does  the  presence  of  any 
modification,  alteration,  or  repair  remove 
any  airplane  from  the  applicability  of 
this  AD. 

Applicability:  Model  MD-11  series 
airplanes;  manufacturer’s  numbers  532,  544, 
and  559  throngh  588  inclusive;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  arcing  in  the  ground  stud 
assemblies  of  the  airplane,  which  could 
result  in  heat  damage  to  adjacent  structure 
and  a  fire  in  the  forward  cargo  compartment, 
the  center  accessory  compartment,  or  the  aft 
fuselage  compartment,  accomplish  the 
following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  inspection 
and  other  specified  actions  to  ensure  that  the 
ground  stud  assemblies  in  the  forward  cargo 
compartment,  the  center  accessory 
compartment,  and  the  aft  fuselage 
compartment  are  installed  properly  and 


torqued  as  specified  in  Figure  1  of 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-24A090,  dated  July  21, 1995;  to  verify 
the  integrity  of  the  components  of  the  ground 
stud  assemblies;  and  to  detect  heat  damage 
to  areas  adjacent  to  the  ground  stud 
assemblies.  Perform  the  inspection  and  other 
specified  actions  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-24A090,  dated  July  21, 1995. 

(b)  If  any  discrepancy  is  found  during  the 
actions  required  by  paragraph  (a)  of  this  AD, 
prior  to  further  flight,  correct  the  discrepancy 
in  accordance  with  paragraph  3. A. 3.  of  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
24A090,  dated  July  21, 1995. 

(c)  Within  10  days  after  accomplishing  the 
inspection  required  by  this  AD,  report 
inspection  results,  positive  or  negative,  to  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office  (AGO),  FAA,  Transport  Airplane 
Directorate,  3960  Paramount  Boulevard, 
Lakewood,  California  90712;  fax  (310)  627- 
5210.  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  ACO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(e)  Special  flight  pennits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A090,  dated  July  21, 1995. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal  .. 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  McDonnell  Dou^as  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical  Publications 
Business  Administration,  Department  Cl- 
L51  (2-60).  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft  Certification 
Office,  Transport  Airplane  Directorate,  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
September  5, 1995. 
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Issued  in  Renton.  Washington,  on  August 
11, 1995. 

S.R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  95-20370  Filed  8-18-95;  8:45  am] 
BILLING  CODE  4910-13-U 


14CFRPart71 

[Airspace  Docket  No.  95-ASO-3] 

Establishment  of  Class  E  Airspace; 
Hampton,  GA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes 
Class  E  airspace  at  Blakely,  GA.  A  GPS 
RWY  23  Standard  Instrument  Approach 
Procediure  (SIAP)  has  been  developed 
for  Early  County  Airport.  Controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  (AGL)  is  needed 
to  accommodate  this  SIAP  and  for 
instrument  flight  rules  (IFR)  operations 
at  the  airport.  The  operating  status  of 
the  airport  will  change  from  VFR  to 
include  IFR  operations  concurrent  with 
publication  of  the  SIAP. 

EFFECTIVE  DATE:  0901  UTC,  November  9, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stanley  Zylowski,  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5570. 

SUPPLEMENTARY  INFORMATION: 

History 

On  February  2, 1995,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  establishing  Class  E  airspace 
at  Blakely,  GA  (60  FR  6461).  This  action 
would  provide  adequate  Class  E 
airspace  for  IFR  operations  at  Early 
Coimty  Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  conunents  objecting  to  the  proposal 
were  received.  Designations  for  Class  E 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9B  dated  July  18, 1994,  and 
effective  September  16, 1994.  The  Class 
E  airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 


part  71)  establishes  Class  E  airspace  at 
Blakely,  GA,  to  accommodate  a  GPS 
RWY  24  SIAP  and  for  IFR  operations  at 
Early  County  Airport.  The  operating 
status  of  the  airport  will  change  from 
VFR  to  include  IFR  operations 
concurrent  with  publication  of  the 
SIAP. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
firequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103, 40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700 feet  above  the 
surface  of  the  earth. 

*  *  *  *  * 

ASO  GA  ES  Blakely,  GA  [New] 

Early  County  Airport,  GA 
(Lat.  31®23'44"  N.  long.  84°53'35"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Early  County  Airport. 

a  ie  -k  ic  it 


Issued  in  College  Park,  Georgia,  on  August 
11, 1995. 

Wade  T.  Carpenter, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  95-20682  Filed  8-18-95;  8:45  am] 
BILUNQ  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  95-ASO-11] 

Establishment  of  Class  D  and  Class  E2 
Airspace;  Lawrenceville,  GA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes 
Class  D  and  Class  E2  airspace  at 
Lawrenceville.  GA.  A  non-federal 
control  tower  is  being  commissioned  at 
the  Lawrenceville/Gwinnett  County- 
Briscoe  Field  Airport.  Class  D  airspace 
is  required  when  the  control  tower  is 
open  to  accommodate  current  Standard 
Instrument  Approach  Procediu^s 
(SIAPs)  and  for  instrument  flight  rules 
(IFR)  operations  at  the  airport.  Class  E2 
airspace  is  required  when  the  control 
tower  is  closed  and  approach  control 
service  to  the  surface  is  provided  by 
Atlanta  Tower. 

EFFECTIVE  DATE:  0901  UTC,  November  9, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stanley  Zylowski,  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5570. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Jime  27, 1995  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
establishing  Class  D  and  Class  E2 
airspace  at  Lawrenceville,  GA,  (60  FR 
33157).  This  action  would  provide 
adequate  Class  D  and  Class  E2  airspace 
for  IFTl  operations  at  the  Lawrenceville/ 
Gwiimett  County-Briscoe  Field  Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  D  airspace 
designations  and  Glass  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport  are  published  in  Paragraphs 
5000  and  6002  respectively  of  FAA 
Order  7400.9B  dated  July  18,  1994,  and 
effective  September  16, 1994.  The  Class 
D  and  E  airspace  designations  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 
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The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  D  and  Class  E2 
airspace  at  Lawrenceville,  GA,  to 
accommodate  current  SIAPs  and  for  IFR 
operations  at  the  Lawrenceville/ 
Gwinnett  County-Briscoe  Field  Airport, 
as  a  result  of  a  non-federal  control  tower 
commissioned  at  the  airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g)  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  5000  Class  D  airspace 

*  *  *  4r  *  > 

ASO  GA  D  Lawrenceville,  GA  [New] 
Lawrenceville/Gwinnett  County-Briscoe 
Field  Airport,  GA 

(Lat.  33“58'41"N.long.83°57'45"W) 

That  airspace  extending  upward  from  the 
surface  to  and  including  3600  feet  MSL 
within  a  4.6-mile  radius  of  the 
Lawrenceville/Gwinnett  County-Briscoe 
Field  Airport.  This  Class  D  airspace  area  is 


effective  during  the  specific  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

It  It  it  ft  it 

Paragraph  6002  Qass  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 

***** 

ASO  GA  E2  Lawrenceville,  GA  [New] 

Lawrenceville/Gwinnett  County-Briscoe 
Field  Airport,  GA 
(Lat.  33'’58'41"N,long.  83°57'45"W) 

Within  a  4.6-mile  radius  of  the 
Lawrenceville/Gwinnett  County-Briscoe 
Field  Airport.  This  Class  E  airspace  area  is 
effective  during  the  specific  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Issued  in  College  Park,  Georgia,  on  August 
11, 1995. 

Wade  T.  Carpenter, 

Acting  Manager,  Air  Tra  ffic  Division, 
Southern  Region. 

[FR  Doc.  95-20681  Filed  8-18-95;  8:45  am] 
BILUNG  CODE  4910-13-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Rule  Concerning  Disclosures 
Regarding  Energy  Consumption  and 
Water  Use  of  Certain  Home  Appiiances 
and  Other  Products  Required  Under 
the  Energy  Policy  and  Conservation 
Act  (“Appliance  Labeling  Ruie”) 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Trade 
Commission  (“Commission”)  amends 
its  Appliance  Labeling  Rule  by 
publishing  new  ranges  of  comparability 
to  be  used  on  required  labels  for 
dishwashers,  instantaneous  water 
heaters,  heat  pump  water  heaters,  room 
air  conditioners,  and  pool  heaters.  The 
Commission  also  announces  that  the 
ranges  of  comparability  for  storage-type 
water  heaters,  furnaces,  and  boilers, 
which  were  published  on  September  23, 
1994,1  v^ilj  remain  in  effect  until  further 
notice. 

EFFECTIVE  DATE:  November  20, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Mills,  Attorney,  Division  of 
Enforcement,  Federal  Trade 
Commission,  Washington,  DC  20580 
(202-326-3035). 

SUPPLEMENTARY  INFORMATION:  Section 
324  of  the  Enei^y  Policy  and 


>  59  FR  48796. 


Conservation  Act  of  1975  (“EPCA”)  2 
requires  the  Commission  to  consider 
labeling  rules  for  the  disclosure  of 
estimated  annual  energy  cost  or 
alternative  energy  consumption 
information  for  at  least  thirteen 
categories  of  appliances.  Dishwashers, 
room  air  conditioners,  water  heaters, 
furnaces,  and  boilers  are  included  in 
those  categories.  The  statute  also 
requires  the  Department  of  Energy 
(“DOE”)  to  develop  test  procedures  that 
measure  how  much  energy  the 
appliances  use.  In  addition,  DOE  is 
required  to  determine  the  representative 
average  cost  a  consumer  pays  for  the 
different  types  of  energy  available. 

On  November  19, 1979,  the 
Commission  issued  the  Appliance 
Labeling  Rule  (“Rule”),  which  covered 
seven  of  the  thirteen  appliance 
categories  that  were  then  covered  by 
DOE  test  procedures:  Refrigerators  and 
refrigerator-freezers,  freezers, 
dishwashers,  clothes  washers,  water 
heaters,  room  air  conditioners  and 
furnaces  (this  category  includes 
boilers).^  The  Commission  has  extended 
the  coverage  of  the  Rule  five  time  since 
it  originally  issued  the  Rule:  In  1987 
(central  air  conditioners,  heat  pumps, 
and  pulse  combustion  and  condensing 
furnaces'*);  1989  (fluorescent  lamp 
ballasts  °);  1993  (certain  plumbing 
products  and  certain  lighting 
products  2),  and,  in  1994  (pool  heaters, 
instantaneous  water  heaters,  and  heat 
pump  water  heaters  ®). 

On  July  1, 1994,  the  Commission 
amended  the  Rule  to  make  certain 
improvements,  including  making  the 
label  format  more  “user-friendly,” 
changing  the  energy  usage  descriptors 
required  on  labels,  and  adopting  new 
product  sub-categories  for  ranges  of 


242  U.S.C.  6294. 

3  44  FR  66466,  16  CFR  part  305  (Nov.  19. 1979). 
The  Statement  of  Basis  and  Purpose  for  the  final 
Rule  de.scribes  the  reasons  the  Commission 
declined  to  cover  the  other  categories  of  covered 
products.  Id.  at  66467-69. 

*52  FR  46888  (Dec.  10,  1987). 

*54  FR  28031  (July  5, 1989). 

»58  FR  54955  (Oct.  25, 1993). 

'  59  FR  25176  (May  13, 1993). 

»59  FR  49556  (Sept.  28,  1994).  The  original 
effective  date  of  these  amendments  was  December 
29, 1994.  Because  it  became  apparent  that 
manufacturers  of  pool  heaters,  inrtantaneous  water 
heaters  and  heat  pump  water  heaters  would  have 
difficulty  preparing  the  revised  labels  by  December 
29,  however,  the  Commission,  on  December  8, 

1994,  published  a  partial  delay  of  compliance  dates 
for  these  products.  59  FR  63688.  In  this  second 
notice,  the  Commission  gave  manufacturers  of  these 
products  extra  time  to  prepare  the  new  labels.  The 
Commission  announces  today  that  manufacturers  of 
pool  heaters,  instantaneous  water  heaters,  and  heat 
pump  water  heaters  must  begin  using  the  new 
labels  (and  ranges  of  comparability  published 
herein)  on  all  covered  products  manufactured  on  or 
after  the  effective  date  of  today’s  notice. 
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comparability  purposes.®  The  new 
format  applies  to  labels  for  all  products, 
including  the  newly  required  labels  for 
instantaneous  water  heaters,  heat  piimp 
water  heaters,  and  pool  heaters.  The 
amendments  change  the  labels  for 
dishwashers  and  room  air  conditioners. 
For  dishwashers,  the  principal  energy 
usage  descriptor  has  been  changed  from 
an  estimated  annual  operating  cost  to  an 
estimated  annual  energy  consumption. 
For  both  dishwashers  and  room  air 
conditioners,  the  cost  grid  has  been 
eliminated  and  a  secondary  disclosure 
of  energy  usage  has  been  added  in  the 
form  of  an  estimated  annual  operating 
cost  in  a  box  at  the  bottom  of  the  label 
together  with  a  disclosure  of  the  usage 
assumptions  and  electrical  cost  upon 
which  the  operating  cost  is  based.  For 
room  air  conditioners,  the  products  are 
now  grouped  into  new  sub-cdtegories 
identical  to  the  sub-categories  used  by 
DOE  in  its  minimum  efficiency 
standards  program. 

Section  305.8(b)  of  the  Rule  requires 
manufacturers,  after  filing  an  initial 
report,  to  report  annually  by  specified 
dates  for  each  product  type.^®  These 
reports  contain  the  estimated  annual 
energy  consumption  or  energy 
efficiency  ratings  for  the  appliances 
derived  from  tests  performed  pursuant 
to  the  DOE  test  procedures.  Because 
manufactmers  regularly  add  new 
models  to  their  lines,  improve  existing 
models,  and  drop  others,  the  data  base 
from  which  the  ranges  of  comparability 
are  calculated  is  constantly  changing. 

To  keep  the  required  information  on 
labels  up  to  date,  the  Commission  is 
empowered,  under  Section  305.10  of  the 
Rule,  to  publish  new  ranges  (but  not 
nrore  often  than  annually)  if  an  analysis 
of  the  new  information  indicates  that 
the  upper  or  lower  limits  of  the  ranges 
have  changed  by  more  than  15%. 
Otherwise,  the  Commission  must 


publish  a  statement  that  the  prior  ranges 
remain  in  effect  for  the  next  year. 

The  annual  submissions  of  data  for 
dishwashers,  room  air  conditioners, 
water  heaters,  furnaces,  boilers,  and 
pool  heaters  have  been  made  and  have 
been  analyzed  by  the  Commission. 

These  submissions  of  data  were  made 
by  the  affected  manufacturers  in 
compliance  with  the  new  requirements, 
where  applicable,  for  new  energy  use 
descriptors  and  sub-categories  in  the 
amendments  the  Commission  published 
on  July  1, 1994. 

The  ranges  for  storage-type  water 
heaters,  furnaces,  and  boilers  have  not 
changed  by  more  than  15%  from  the 
current  ranges  for  these  products,  which 
were  published  on  September  23, 1994, 
and  which  were  based  on  the  new 
energy  usage  descriptors  and  sub¬ 
categories  published  on  July  1, 1994.^^ 
Therefore,  these  ratings  will  remain  in 
effect  imtil  further  notice. 

The  data  submissions  for  dishwashers 
and  room  air  conditioners  were  based 
on  the  new  energy  usage  descriptors  and 
new  sub-categories  required  by  the  July 
1, 1994,  amendments  and,  therefore, 
have  resulted  in  entirely  new  ranges  of 
comparability  figures  for  these  two 
product  categories.  The  new  ranges  for 
dishwashers  will  supersede  the  current 
ranges  for  dishwashers,  which  were 
published  on  January  12, 1994,^2  and 
the  new  ranges  for  room  air  conditioners 
will  supersede  the  current  ranges  for 
room  air  conditioners,  which  were 
published  on  September  22, 1989.i® 

The  new  ranges  of  comparability  for 
instantaneous  water  heaters,  heat  pump 
water  heaters,  and  heat  pool  heaters  are 
based  on  the  first  data  submissions  for 
these  products,  and  will  not,  therefore, 
supersede  existing  ranges  of 
camparability. 

The  following  ranges  of  comparability 
are  for  use  in  required  disclosures 

Range  Information: 


(including  labeling)  for  dishwashers, 
instantaneous  water  heaters,  heat  pump 
water  heaters,  room  air  conditioners, 
and  pool  heaters  manufactured  on  or 
after  November  20, 1995. 

List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appliances.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  16  CFR  part  305  is 
amended  as  follows: 

PART  305— [AMENDED] 

1.  The  authority  citation  for  part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6294. 

2.  Appendix  C  to  part  305  is  revised 
to  read  as  follows: 

Appendix  C  to  Part  305 — ^Dishwashers 

Range  Information: 

“Compact”  includes  countertop 
dishwasher  models  with  a  capacity  of  fewer 
that  eight  (8)  place  settings. 

“Standard”  includes  portable  or  built-in 
dishwasher  models  with  a  capacity  of  eight 
(8)  or  more  place  settings. 

Place  settings  shall  be  in  accordance  with 
Appendix  C  to  10  CFR  part  430,  subpart  B. 
Load  patterns  shall  conform  to  the  operating 
normal  for  the  model  being  tested. 


Range  of  estimated 
annual  energy,  en- 

Capacity 

ergy  consunription 
(kWh/yr.) 

Low 

High 

Compact . 

(*) 

(*) 

Standard  . 

496 

699 

*No  data  submitted. 


3.  Appendix  D4  to  Part  305  is  revised 
to  read  as  follows: 

Appendix  D4  to  Part  305 — ^Water 
Heaters — Instantaneous — Gas 


Capacity 


First  hour  rating 


Range  of  estimated  annual  energy  consumption 
(therms/yr.  and  gallons/yr.) 


Natural  gas 
therms/yr. 


Low 


Propane 

gallons/yr. 


High 

Low 

High 

(*) 

(*) 

(*) 

(*) 

{*) 

(*) 

{*) 

(*) 

(*) 

(*) 

(*) 

(*) 

Less  than  21 

21  to  24  . 

25  to  29 


°59  FR  34014.  The  original  etfective  date  of  these 
amendments  was  December  28, 1994.  As  was  the 
case  with  pool  heaters,  instantaneous  water  heaters, 
and  heat  pump  water  heaters  (see  note  8,  above), 
it  became  apparent  that  manufacturers  of 
refrigerators,  refrigeratot-freezers,  freezers, 
dishwashers,  clothes  wasters,  and  room  air 
conditioners  would  have  difficulty  preparing  the 
revised  labels  by  December  28.  Consequently,  the 


Commission,  on  December  8, 1994,  granted  a  partial 
delay  of  compliance  dates  for  these  products  in  the 
same  notice  announcing  the  partial  delay  for  the 
water  heating  products.  59  FR  63688.  The 
Commission  announces  today  that  manufacturers  of 
dishwashers  and  room  air  conditioners  must  begin 
using  the  new  labels  (and  ranges  of  comparability 
published  herein)  on  all  covered  products 
manufactured  on  or  after  the  effective  date  of 
today’s  notice. 


’"Reports  for  dishwashers  are  due  June  1;  reports 
for  room  air  conditioners,  water  heaters,  furnaces, 
boilers,  and  pool  heaters  are  due  May  1. 

”  See  note  1,  above. 

'2  59  FR  1627. 

'*54  FR  38966. 
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Range  Information:— Continued 


4.  Appendix  D5  to  Part  305  is  revised 
to  read  as  follows: 

Appendix  D5  to  Part  305 — ^Water 
Heaters — Instantaneous — Oil 


Range  Information 


Capacity 

Range  of  estimated 
annual  energy  con¬ 
sumption 
(gallons/yr.) 

First  hdur  rating 

Low 

High 

Less  than  21  . 

(*) 

(*) 

21  to  24 . 

(*) 

(*) 

25  to  29 . 

(*) 

(*) 

30  to  34 . 

(*) 

(*) 

35  to  40 . 

n 

(*) 

41  to  47 . 

(*) 

(*) 

48  to  55 . 

(*) 

{*) 

56  to  64 . 

(*) 

(*) 

65  to  74 . 

{*) 

(*) 

75  to  86 . 

(*) 

(*) 

87  to  99 . 

n 

'  (*) 

100  to  114 . 

(*) 

(*) 

115  to  131  . 

n 

(*) 

Over  131  . 

n 

(*) 

*  No  data  submitted. 


5.  Appendix  D6  to  Part  305  is  revised 
to  read  as  follows: 


Appendix  D6  to  Part  305 — Water 
Heaters — ^Heat  Pump 


Range  Information 


Capacity 

Range  of  estimated 
anrujal  energy  con¬ 
sumption 
(kWh/yr.) 

First  hour  rating 

Low 

High 

Less  than  21  . 

(*) 

(*) 

21  to  24 . 

D 

(*) 

25  to  29 . 

D 

(*) 

30  to  34 . 

(*) 

(*) 

35  to  40 . 

D 

(*) 

41  to  47 . 

(*) 

(*) 

48  to  55 . 

(*) 

(*) 

56  to  64 . 

1756 

2091 

65  to  74 . . 

{*) 

(*) 

75  to  86 . 

n 

(*) 

87  to  99 . 

1756 

1996 

100  to  114 . 

(*) 

(*) 

115  to  131  . 

(*) 

(*) 

Over  131  . 

{*) 

D 

*  No  data  submitted. 


6.  Appendix  E  to  Part  305  is  revised 
to  read  as  follows: 


Appendix  E  to  Part  305 — Room  Air 
Conditioners 


Range  Information 


Manufacturer’s  rated  cool¬ 
ing  capacity  in  Btu’s/hr. 

Range  of  en¬ 
ergy  efficiency 
ratios 
(EERs) 

Low 

High 

Without  Reverse  Cycle 
and  with  Louver^ 

Sides: 

Less  than  6,000  Btu  .. 

8.0 

10.0 

6,000  to  7,999  Btu . 

8.5 

10.3 

8,000  to  13,999  Btu  ... 

8.5 

12.0 

14,000  to  19,999  Btu  . 

9.0 

10.7 

20,000  and  more  Btu  . 

8.8 

10.0 

Without  Reverse  Cycle 
and  without  Louvered 
Sides: 

Less  than  6,000  Btu  .. 

(*) 

(*) 

6,000  to  7,999  Btu . 

8.5 

9.6 

8,000  to  13,999  Btu  ... 

8.5 

9.2 

14,000  to  19,999  Btu  . 

(*) 

(*) 

20,000  and  rrwre  Btu  . 

(*) 

(*) 

With  Reverse  Cycle  and 

with  Louvered  Sides . 

8.5 

11.5 

With  Reverse  Cycle,  with- 

out  Louvered  Sides . 

8.0 

9.0 

i  *  No  data  submitted. 

7.  Appendices  Jl  and  J2  to  Part  305 
are  revised  to  read  as  follows: 


Appendix  Jl  to  Part  305 — Pool 
Heaters — Gas 


Range  Information 


Manufacturer’s  rated  heating  capacities 

Range  of  thermal  efficiencies 
(percent) 

Natural  gas 

Propane 

LOW 

High  ! 

Low 

High* 

All  capacities  . 

78.4 

97.0 

78.4 

97.0 
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Appendix  J2  to  Part  305 — Pool 
Heaters — Oil 


Range  Information 


Manufacturer’s  rated 

Range  of  thermal 
efficiencies 
(percent) 

heating  capacities 

Low 

High 

AH  capacities . 

78.0 

78.0 

By  direction  of  the  Commission. 
Benjamin  L  Berman, 

Acting  Secretary. 

[FR  Doc.  95-20654  Filed  8-16-95;  8:45  am) 
BILUNQ  CODE  «7S0-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 

pocket  No.  93F-0101]  ‘ 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  monomethyltin/ 
dimethyltin  isooctylmercaptoacetates  as 
a  stabilizer  in  rigid  pol)rvinyl  chloride 
and  rigid  vinyl  chloride  copol)rmers  for 
use  in  contact  with  food.  Tliis  action  is 
in  response  to  a  petition  filed  by  Morton 
International,  Inc. 

DATES:  Effective  August  21, 1995; 
written  objections  and  requests  for  a 
hearing  by  September  20, 1995. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  E.  Robertson,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3089. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
April  22, 1993  (58  FR  21583),  FDA 
announced  that  a  food  additive  petition 
(FAP  3B4366)  had  been  filed  by  Morton 
International,  Inc.,  2000  West  St., 
Cincinnati,  OH  45215.  The  petition 
proposed  to  amend  the  food  additive 
regulations  in  §  178.2010  Antioxidants 
and/or  stabilizers  for  polymers  (21  CFR 


178,2010)  to  provide  for  the  safe  use  of 
monomethyltin/dimethyltin 
isooctylmercaptoacetates  as  a  stabilizer 
in  rigid  polyvinyl  chloride  and  rigid 
vinyl  chloride  copolymers  in  contact 
with  food  of  Types  I,  II,  III,  IV  (except 
liquid  milk),  V,  VI,  Vff,  Vm,  and  IX, 
described  in  Table  1  of  §  176.170(c)  (21 
CFR  176.170(c)),  xmder  conditions  of 
use  C  through  G,  described  in  Table  2 
of  §  176.170(c),  and  having  the 
following  specifications:  5  to  90  percent 
by  weight  of  monomethyltin 
tris(isooctylmercaptoacetate);  10  to  95 
percent  by  weight  of  dimethyltin 
bis(isooctylmercaptoacetate);  no  more 
than  0.2  percent  by  weight  of 
trimethyltin  isooctyimercaptoacetate; 
tin  content  in  the  range  of  15  to  21 
percent;  and  mercaptosulfur  content  in 
the  ranee  of  11.5  to  12.8  percent. 

FDA  has  evaluated  the  data  and 
information  in  the  petition  and  finds 
that  the  isooctyimercaptoacetate 
components  of  the  additive  may  consist 
of  a  mixture  of  isooctylmercaptoacetates 
or  primarily  2- 

ethylhexylmercaptoacetate,  an  isomer  of 
isooctyimercaptoacetate.  Therefore,  the 
agency  concludes  that  the  additive 
should  be  identified  as  containing  either 
“isooctyl”  or  “2-ethylhexyl” 
mercaptoacetates.  The  resulting 
regulation  includes  Chemical  Abstracts 
Registry  Numbers  (CAS  Reg.  Nos.)  for 
both  isomers.  The  agency  also  finds 
that,  because  of  differing  manufactining 
methods  and  test  results,  tested 
mercaptosulfur  content  will  vary  finm 
11  to  13.5  percent,  and  that  allowing 
this  slight  additional  variation  will  have 
no  effect  on  the  safety  of  the  additive. 
The  agency  has  also  determined  that  it 
is  not  necessary  to  lower  the  percentage 
of  trimethyltin  isooctyimercaptoacetate 
from  0.4  percent  by  weight  to  0.2 
percent  by  weight  to  ensine  the  safe  use 
of  the  additive  and  that  the  data 
submitted  support  the  use  of  the 
additive  imder  condition  of  use  C  in 
§  176.170(c)  Table  2  with  a  maxumun 
temperature  of  88  “C  (190  “F).  With 
these  modifications,  ^A  concludes  that 
the  proposed  use  of  monomethyltin/ 
dimethyltin  isooctylmercaptoacetates  is 
safe  and  that  §  178.2010  should  be 
amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 


making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency’s  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  20, 1995, 
file  with  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto.  Each  objection  shall 
be  separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
number^  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  dociunents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  ihe  Dockets  Management  Branch 
between  9  a.m,  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS. 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 
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§  1 78.201 0  Antioxidants  and/or  stabiiizers 
for  poiymers. 

***** 

(b)  *  *  * 


Substances  Limitations 


Oimethyttin/monomethyltin  isooctylmercaptoacetates  consisting  of  5  to  For  use  only  at  levels  not  to  exceed  2  percent  by  weight: 

90  percent  by  weight  of  monomethyltin  tris  (isooctylmercaptoacetate)  1 .  In  rigid  polyvinyl  chloride  used  in  the  manufacture  of  pipes  intended 
(CAS  Reg.  No.  54849-38-6)  or  monomethyltin  tris(2-  for  contact  with  vrater  in  food-processing  plants,  and 

ethythexylmercaptoacetate)  (CAS  Reg.  No.  57583-34-3)  and  10  to  2.  In  rigid  polyvinyl  chloride  and  in  rigid  vinyl  chloride  copolymers  com- 

95  percent  by  weight  of  dimethyltin  bis  (isooctylmercaptoacetate)  plying  with  §  1 77.1 950  of  this  chapter  or  §  1 77.1 980  of  this  chapter 

(CAS  Reg.  No.  26636-01-1)  or  dimethyltin  bis(2-  for  use  in  contact  with  food  of  Types  I.  II,  III,  IV  (except  liquid  milk), 

ethylhexylmercaptoacetate)  (CAS  Reg.  No.  57583-35-43),  and  no  V,  VI,  VII,  VIII,  and  IX  described  in  Table  1  of  §  176.170(c)  of  this 

more  th^  0.4  percent  by  weight  of  trimethyltin  compounds,  and  hav-  chapter  urKler  concfitions  of  use  C  through  G  described  in  Table  2  of 

ing  the  following  specifications:  Tin  content  (as  Sn)  in  the  range  of  §  1 76.170(c)  of  this  chapter  at  temperatures  not  to  exceed  88  '*C 

15  to  21  percent  and  mercaptosuKur  content  in  the  range  of  1 1  to  (190  °F). 

13.5  percent.  Other  alkyltin  compounds  are  not  to  exceed  20  ppm. 


Authority:  Secs.  201, 402, 409,  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342,  348,  379e). 

2.  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  by  revising  the 


entry  “Dimethyltin/monomethyltin 
isooctylmercaptoacetates”  tmder  the 
headings  “Substances”  and 
“Limitations”  to  read  as  follows: 


Dated:  August  1, 1995. 

JFred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  95-20606  Filed  8-18-95;  8:45  am) 
BILUNG  CODE  4160-01-F 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Parts  1613, 1614 

RIN  3046-AA  60 

Federal  Sector  Equal  Employment 
Opportunity 

AGENCY:  Equal  Employment 
Opportunity  Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  removes 
obsolete  Federal  agency  equal 
employment  opportimity  program 
provisions  firom  the  Code  of  Federal 
Regulations.  The  EECX]  is  also  amending 
other  regulations  to  delete  references  to 
removed  regulations. 

EFFECTIVE  DATE:  August  21,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  M.  Inzeo,  Associate  Legal 
Coimsel,  Thomas  J.  Schlageter,  Assistant 
Legal  (Counsel,  or  Jeffrey  Rosen,  Staff 
Attorney,  at  (202)  663—4669  or  TDD 
(202)  663-7026.  This  notice  is  also 
available  in  the  following  formats:  Large 
print,  braille,  audio  tape  and  electronic 
file  on  computer  disk.  Requests  for  this 
notice  in  an  alternative  format  should  be 
made  to  the  Publications  Information 
Center  at  (800)  669-3362  (Voice)  or 
(800)  800-3302  (TDD). 


SUPPLEMENTARY  INFORMATION:  On  April 
10, 1992  (57  FR  12634),  the  Equal 
Employment  Opportimity  Commission 
(EEOC)  published  final  rules  at  29  CFR 
part  1614  (“part  1614”)  revising  the 
complaint  processing  procedures  used 
by  f^eral  agencies  and  the  EEOC  for 
administrative  complaints  and  appeals 
of  employment  discrimination  fil^  by 
federal  employees  and  applicants  for 
federal  employment.  Part  1614  replaced 
the  complaint  process  located  at  29  CFR 
part  1613  (“part  1613”),  after  October  1, 
1992.  Thus,  part  1613  is  obsolete. 
Accordingly,  this  regulation  removes  29 
CFR  part  1613  and  amends  29  CFR  part 
1614  to  delete  references  to  part  1613. 

We  are  issuing  a  final  rule  rather  than 
a  notice  of  proposed  rulemaking 
because  we  have  determined,  for  good 
cause,  that  publication  of  a  proposed 
rule  and  solicitation  of  comments  would 
neither  be  necessary  or  fixutful.  This 
final  rule  only  affects  obsolete 
provisions.  Furthermore,  this  final  rule 
will  be  effective  immediately  upon 
publication  because  none  of  the 
provisions  being  removed  is  in  effect 
and  no  time  for  implementation  is 
required. 

Regulatory  Procedures 
Executive  Order  12866 

This  final  rule  has  been  reviewed 
pursuant  to  Executive  Order  12866. 
Executive  Order  12866  requires  tiiat 
regulations  be  reviewed  for  consistency 
with  the  priorities  and  principles  set 
forth  in  the  Executive  Order.  The  EEOC 
has  determined  that  this  rule  is 
consistent  with  these  priorities  and 
principles.  Most  specifically,  it  is 
consistent  with  President  Clinton’s  new 


Regulatory  Reinventor  Initiative  by 
rescinding  obsolete  regulations.  It 
entails  no  increase  in  cost  or  biuden  on 
State  and  local  governments  or  other 
entities. 

Regulatory  Flexibility  Act 

Consistent  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  which 
requires  the  Federal  government  to 
reduce  the  impact  of  rules  and 
paperwork  requirements  on  small 
business  and  other  small  entities,  the 
EECXZ  certifies  that  this  rule  has  no 
significant  effect  on  a  substantial 
number  of  small  entities.  Therefore,  a 
regulatory  flexibility  analysis  is  not 
required. 

Paperwork  Reduction  Act 

This  regulation  contains  no 
information  collection  requirements 
which  are  subject  to  review  and 
approval  by  OMB  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
section  3500  et  seq.). 

List  of  Subjects 
29  CFR  Part  1613 

Equal  employment  opportimity. 
Federal  government  employees. 

29  CFR  Part  1614 

Equal  employment  opportunity. 
Federal  government  employees. 

For  the  Conunission. 

Gilbert  F.  Casellas, 

Chairman. 

For  the  reasons  set  forth  in  the 
preamble.  Chapter  XIV  of  title  29  is 
amended  as  follows: 
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PART  1613-EQUAL  EMPLOYMENT 
OPPORTUNITY  IN  THE  FEDERAL 
GOVERNMENT— {REMOVED] 

1.  Part  1613  is  removed. 

PART  1614— FEDERAL  SECTOR 
EQUAL  EMPLOYMENT  OPPORTUNITY 

1,  The  authority  citation  for  part  1614 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  206(d).  633(a),  791 
and  794a;  42  U.S.Q  2000e-16;  E.0. 10577,  3 
CFR,  1954-1958  Comp.,  p.  218;  E.0. 11222, 

3  CFR,  1964-1965  Comp.,  p.  306;  E.0. 11478, 

3  CFR,  1969  Craap.,  p.  133;  E.0. 12106, 3 
CFR,  1978  Comp.,  p.  263;  Reorg.  Plan  No.  1 
of  1978,  3  CFR,  1978  C(Hnp..  p.  321. 

{ 1614.501  [Amended] 

2.  Section  1614.501(a)  is  revised  by 
removing  the  phrase  “,  as  explained  in 
Appendix  A  of  part  1613  of  diis 
chapter,”  from  the  first  sentence. 

(FR  Doc.  95-20587  Filed  8-18-95;  8:45  am] 

BILIJNQ  CODE  67SO-06-M 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  110  and  165 
[COO  05-05-051] 

Anchorage  Grounds;  James  River, 
Newport  News  Channel,  Chesapeake 
Bay,  Hampton  Roads,  VA;  Saf^  Zone; 
James  River,  Newport  News  Channel, 
Chesapeake  Bay,  Hampton  Roads,  VA 

agency:  Coast  Guard,  DOT. 

ACTION:  Final  rule. 

SUmilARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone 
around  barges  laying  electric  cable 
perpendicular  to  the  Hampton  Roads 
Entrance  Reach  off  Sewells  Point  Spit, 
and  is  temporarily  suspending  several 
anchorage  grounds  in  the  vicinity  of  this 
project,  llie  safety  zone  is  needed  to 
ensure  the  safety  of  mariners  operating 
in  the  vicinity  and  to  ensure  the  safety 
of  all  personnel  involved  with  the 
deployment  of  the  cable.  Anchorages  G- 
4,  F-1,  and  F-2  in  the  Hampton  Roads 
Entrance  Reach  will  be  suspended  firom 
August  18, 1995  to  August  21, 1995.  The 
suspension  of  these  anchorages  is 
necessary  to  provide  an  alternate  route 
for  marine  traffic  while  the  Hampton 
Roads  Entrance  Reach  is  closed  during 
the  laying  of  the  cable. 

EFFECTIVE  OATES:  The  safety  zone  will 
become  effective  at  5  a.m.  on  August  17, 
1995,  and  terminate  at  8  p.m.  August  30, 
1995,  imless  sooner  terminated  by  the 
Captain  of  the  Port,  Hampton  Roads, 
Virginia.  The  suspension  of  anchorages 


G-4,  F-1,  and  F-2  will  become  effective 
at  5  a.m.  on  August  18, 1995,  and 
terminate  at  12  a.m.  on  August  21, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Katherine  Weathers,  Project 
Officer,  USCG  Marine  Safety  Office 
Hampton  Roads,  telephone  number 
(804)  441-3294. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  Notice 
of  Proposed  Rule  Mcddng  (NTOM)  was 
not  published  for  this  rule  and  good 
cause  exists  for  making  it  effective  less 
than  30  days  after  Federal  RegistM* 
publication.  The  laying  of  the  cable  is 
an  operational  necessity  for  the  Navy 
and  will  begin  as  scheduled.  The  cable 
laying  operation  will  create  a  condition 
which  is  hazardous  both  to  the  work 
barges  and  to  vessels  operating  in  their 
vicinity.  The  Coast  Guard’s  decision  to 
establish  a  safety  zone  around  the  work 
barges  and  to  suspend  anchorages  G-4, 
F-1,  and  F-2  in  order  to  provide  an 
alternate  route  to  vessel  traffic  was 
reached  after  consultaticm  with  the  local 
maritime  community,  and  is  designed  to 
minimize  both  the  impact  of  the  project 
on  that  conununity  and  the  haza^s 
created  by  the  cable  laying  operation. 

Drafliag  InformatioB 

The  drafters  of  this  regulaticm  are 
Lieutenant  Katherine  Weathers,  Chief, 
Port  Safety  Branch,  Marine  Safety  Office 
Hampton  Roads,  and  Lieutenant  A.  J. 
Norris,  project  attorney.  Fifth  Coast 
Guard  District  Legal  Staff. 

Background  and  Purpose 

The  U.S.  Navy,  Naval  Sea  Systems 
Command,  has  contracted  The  Johns 
Hopkins  University  Applied  Physics 
Lateratory  to  develop  and  install  the 
UEP  monitoring  array  at  the  Norfolk 
Magnetic  Silencing  Facility  (MSF).  The 
project  will  consist  of  a  Spud  Barge, 
which  will  be  positioned  close  to  shore 
north  of  Sewells  Point  Spit  during  the 
entire  operation,  and  a  Derrick  Barge, 
which  will  be  the  primary  work  bai^e 
positioned  at  different  points  dimng  the 
operation.  The  Derrick  Barge  will  be 
connected  to  the  Spud  Barge  via  a 
floating  cable,  which  will  ^  stretched 
across  the  Hampton  Roads  Entrance 
Reach  during  parts  of  the  operation. 

On  August  17,  the  Hampton  Roads 
Entrance  Reach  will  not  be  affected  by 
the  project;  however,  the  safety  zone 
will  be  in  effect  to  protect  the  work 
barges  and  mariners  in  the  vicinity.  On 
August  18,  the  Derrick  Barge  will  begin 
to  move  away  from  the  Spud  Barge  into 
the  Hampton  Roads  Entrance  Reach, 
which  will  be  blocked  by  the  Derrick 
Barge  and  the  floating  cable.  By  August 
20,  the  entire  channel  will  be  blocked 


by  the  floating  cable  which  will  be 
stretched  between  the  Spud  Barge 
located  near  shore  and  the  Derrick  Barge 
positioned  outside  the  inboimd  channel 
of  the  Hampton  Roads  Entrance  Reach. 

The  suspended  cmchorages,  G-4,  F-1, 
and  F-2,  will  provide  an  alternate  route 
for  inboimd  and  outbound  marine  traffic 
while  also  providing  the  water  depth 
necessary  for  commercial  vessels 
drawing  less  than  45  feet  to  move 
unimpeded  in  the  Hampton  Roads  area. 
The  Coast  Guard,  in  consultation  with 
the  local  maritime  industw,  determined 
that  suspension  of  the  anchorages 
during  the  three  days  the  channel  will 
be  closed  to  traffic  was  the  most 
effective  way  of  ensuring  vessel  safety 
while  at  the  same  time  minimizing  the 
impact  on  commerce. 

IMacussion  of  the  Regulation 

The  Coast  Guard  is  establishing  a  750 
yard  radius  safety  zone  around  the  Spud 
Barge  and  connected  Derrick  Barge  “Sea 
Hawk”  while  these  barges  participate  in 
the  deployment  of  a  U^  monitoring 
array  beneath  the  bed  of  the  Hampton  * 
Roads  Entrance  Reach  off  Sewells  Point 
Spit.  The  moving  safety  zone  will  be  in 
effect  fit>m  August  17, 1995  to  August 
30, 1995  unless  terminated  sooner  by 
the  District  Commander.  This  safety 
zone  will  limit  access  by  all 
unauthorized  persons  within  750  yards 
of  the  Spud  Barge,  Derrick  Barge,  and 
connecting  cable  during  this  operation. 

A  moving  safety  zone  is  necessary  to 
protect  both  the  vessels  involved  with 
the  project  and  those  operating  in  the 
project’s  vicinity  from  a  collision  with 
each  other  or  with  the  cable, that  will  be 
stretched  between  the  two  barges 
participating  in  the  project. 

The  Coast  Guard  will  be  suspending 
anchorages  G-4,  F-1,  F-2  from  5  a.m. 
on  August  18, 1995  until  12  a.m.  on 
August  21, 1995  in  order  to  provide  an 
alternate  route  for  vessel  traffic  while 
the  Hampton  Roads  Entrance  Reach  is 
blocked  during  the  cable  laying 
operation.  Eleep  draft  vessels,  which  are 
those  vessels  with  a  draft  greater  than  45 
feet,  will  be  allowed  to  transit  through 
the  channel  during  the  entire  operation. 
Arrangements  for  the  passage  of  deep 
draft  vessels  will  be  made  via  telephone 
or  VHF  communications. 

Regualtory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(aK3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
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and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR 11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  imder  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  it  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section  2.B.2.e(34) 
of  Commandant  Instruction  M16475.1B 
(as  revised  by  59  FR  38654;  July  29, 
1994),  this  rule  is  categorically  excluded 
from  further  environmented 
documentation.  An  Environmental 
Analysis  Checklist  and  a  Categorical 
Exclusion  Determination  Statement 
regarding  the  temporary  safety  zone  are 
being  prepared  and  will  be  placed  in  the 
rulemaking  docket. 

List  of  Subjects 
33  CFR  Part  110 
Anchorage  grounds. 

33  CFR  Part  165 

Harbors,  Marini  Safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Vessels,  Waterways. 

Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  110  and  33  CFR  part  165  as 
follows: 

PART  110— [AMENDED] 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471,  2030,  2035  and 
2071;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
Section  110.1a  and  each  section  listed  in 
110.1a  is  also  issued  under  33  U.S.C.  1223 
and  1231. 

§  1 10.168  [Amended] 

2.  In  §  110.168,  paragraphs  (a)(3)(i)(A), 

(a)(3)(i)(B),  and  (a)(3)(ii)(D)  are 
suspended  from  5  a.m.  on  August  18, 
1995  until  12  a.m.  on  August  21, 1995. 


PART  165— [AMENDED] 

3.  The  authority  citation  for  part  165 
continues  to  read  as  follows; 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 

33  CFR  1.05-l(g),  6.04-1, 6.04-6,  and  160.5; 
49  CFR  1.46. 

4.  A  new  temporary  §  165.T05-051  is 
added  to  read  as  follows: 

§  16S.T05-051  Safety  Zone:  James  River, 
Elizabeth  River,  Chesapeake  Bay,  Port  of 
Hampton  Roads,  VA. 

(a)  Location.  The  following  area  is  a 
moving  safety  zone:  All  waters  within  a 
750  yard  radius  of  the  Spud  Barge,  the 
Derrick  Barge  “Sea  Hawk”,  and  their 
connecting  floating  cable  during  the 
deployment  and  burial  of  the  UEP 
monitoring  array  beneath  the  bed  of 
Hampton  Roads  Entrance  Reach.  The 
Spud  Barge  will  be  located 
approximately  400  feet  southeast  of  the 
Hampton  Roads  outgoing  channel 
boundary  off  of  Sewells  Point  Spit,  and 
the  Derrick  Barge  “Sea  Hawk”  will  be  in 
various  locations  around  the  Hampton 
Roads  Entrance  Reach  during  the 
evolution. 

(b)  Effective  date.  This  section  is 
effective  from  5  a.m.  on  August  17, 1995 
to  8  p.m.,  August  30, 1995,  unless 
sooner  terminated  by  the  District 
Commander. 

(c)  Definitions.  Designated 
representative  of  the  District 
Commander  means  any  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
who  has  been  authorized  by  the 
Commander  of  the  Fifth  Coast  Guard 
District  to  act  on  his  behalf.  District 
Commander  means  the  Commander  of 
the  Fifth  Coast  Guard  District, 
Portsmouth,  VA. 

(d)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  section 
165.23  and  165.501  of  this  part,  entry 
into  this  zone  is  prohibited  unless 
authorized  by  the  District  Commander 
or  his  designated  representative.  The 
general  requirements  of  section  165.23 
and  165.501  also  apply  to  this 
regulation. 

(2)  Persons  or  vessels  requiring  entry 
into  or  passage  through  the  safety  zone 
must  first  request  authorization  from  the 
District  Commander  or  his  designated 
representative.  The  Coast  Guard  vessels 
enforcing  the  safety  zone  can  be 
contacted  on  VHF  Marine  Band  Radio, 
channels  13  and  16.  The  District 
Commander’s  representative  at  the 
Marine  Safety  Office,  Hampton  Roads, 
VA,  can  be  contacted  at  telephone 
niunber  (804)  441-3314. 

(e)  The  District  Commander  will 
notify  the  public  of  changes  in  the  status 
of  this  zone  by  Marine  Safety  Radio 


Broadcast  on  VHF  Marine  Band  Radio, 
Channel  22  (157.1  MHz). 

Dated:  August  8, 1995. 

W.J.  Ecker, 

Rear  Admiral,  U.S.  Coast  Guard.  Fifth  Coast 
Guard  District. 

[FR  Doc.  95-20614  Filed  8-18-95;  8:45  am) 
BILUNO  CODE  4910-14-M 

33  CFR  Part  117 
[CQD08-84-032] 

RtN  2115-AE47 

Drawbridge  Operation  Regulations; 
Lafourche  Bayou,  LA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  At  the  request  of  the  Greater 
Lafourche  Port  Commission,  (GLPC),  the 
Coast  Guard  is  changing  the  regulation 
governing  the  operation  of  the  following 
two  drawbridges  across  Lafourche 
Bayou,  in  Lafourche  Parish,  Louisiana: 

(a)  The  State  Route  1  (Galliano- 
Tarpon)  vertical  lift  span  bridge,  mile 
30.6,  at  Cutoff,  Louisiana. 

(b)  The  State  Route  1  (Cote  Blanche) 
pontoon  bridge,  mile  33.9,  at  Cutoff, 
Louisiana. 

This  new  regulation  will  require  that 
the  bridges  open  on  signal;  except  that, 
from  2  to  3  p.m.  and  ^m  4:30  to  5:30 
p.m.,  Monday  through  Friday,  other 
than  Federal  holidays,  the  bridges  will 
be  permitted  to  remain  closed  to 
navigation. 

Presently,  the  draws  of  the  bridges  are 
required  to  open  on  signal  at  all  times. 
This  action  will  provide  for  the 
uninterrupted  flow  of  school  bus  and 
other  vehicular  traffic  while  still 
providing  for  the  reasonable  needs  of 
navigational  interests. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  September  20, 
1995. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Conunander  (ob). 
Eighth  Coast  Guard  District,  501 
Magazine  Street,  Room  1313,  New 
Orleans,  Louisiana  70130-3396, 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  ntunber  is  (504)  589- 
2965. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  Wachter,  Bridge 
Administration  Branch,  at  the  address 
given  above,  telephone  (504)  589-2965. 
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SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  regulation  are  Mr. 
John  Wachter,  project  officer,  and  LT 
Elisa  Holland,  project  attorney. 

Regulatory  History 

On  December  13, 1994,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaldng  entitled  Drawbridge 
Operation  Regulation;  Lafourche  Bayou, 
LA,  in  the  Federal  Register  (59  FR 
64178).  The  Coast  Guard  received  nine 
letters  commenting  on  the  proposal.  No 
public  hearing  was  requested,  and  none 
was  held. 

Background  and  Purpose 

The  Greater  Lafoim:he  Port 
Commission  (GLPC),  requested  the  2  to 
3  p.m.  and  the  4:30  to  5:30  p.m. 
closiues,  Monday  through  Friday,  other 
than  Federal  holidays  in  order  to 
provide  relief  to  school  bus  traffic  and 
other  vehicular  traffic  that  crosses  the 
bridges  during  peak  horns  of  land  traffic 
congestion. 

Data  provided  by  GLPC,  shows  that 
from  August  1993  through  August  1994 
(the  most  recent  coimts  available),  the 
nmnber  of  vessels  that  passed  the 
bridges  totaled  1141.  This  breaks  down 
to  approximately  95  vessels  per  month, 
or  3.1  vessels  per  day. 

During  the  closure  periods,  1530 
vehicles  per  day  cross  the  Galliano- 
Tarpon  bridge  and  865  vehicles  per  day 
cross  the  Cote  Blanch  bridge.  These 
closures  will  provide  relief  to  severely 
congested  vehicular  traffic,  while  still 
serving  the  reasonable  needs  of 
navigational  interests. 

Discussion  of  Cmnments  and  Changes 

Nine  letters  of  comment  were 
received  in  response  to  Public  Notice 
CGD8-02-95  issued  on  January  31, 

1995.  The  Federal  Emergency 
Management  Agency,  the  National 
Marine  Fisheries  Service,  the  Lafourche 
Parish  Council,  the  Kansas  City 
Southern  Railway  Company,  a  private 
individual,  the  Federal  Emergency 
Management  Agency  and  the  Chamber 
of  Commerce  of  Lafourche  and  the 
Bayou  Region,  Inc.,  all  expressed 
support  for  or  no  objection  to  the 
proposed  rule.  Two  letters  were 
received  that  ofiered  objections  to  the 
proposal.  Bollinger  Marine  and  a  private 
individual  opposed  the  proposed  rule 
on  the  grounds  that  the  bridges  were  not 
equippl^  with  VHF  radios.  The  bridges 
are  now  equipped  with  VHF  Radios  and 
Bollinger  Marine  has  written  a  letter 
withdrawing  its  opposition.  The  private 
citizen  also  questioned  the  increase  in 
vehicular  traffic  in  recent  years.  The 


increase  in  vehicular  traffic  is  due  to  the 
opening  of  LA  3235,  six  years  ago.  Now 
LA  1,  LA  308  and  LA  3235  all  meet  at 
the  South  Lafourche  bridge.  In  addition, 
the  amount  of  vehicular  traffic  has 
increased  due  to  the  expansion  of  Port 
Fourchon,  the  opening  of  a  new  Super- 
Walmart,  and  numerous  other  new 
businesses  in  the  area.  As  there  has  been 
an  increase  in  vehicular  traffic,  the 
change  in  the  drawbridge  operating 
regulations  are  necessary  and  the  Final 
Rule  remains  unchanged  firom  the 
proposed  rule. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  imder  section  6a(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979). 

Small  Entities 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  imnecessary.  The  basis  for 
this  conclusion  is  the  nvunber  of  vessels 
which  pass  the  bridge,  (3.1)  per  day. 

The  two  comments  received  offering 
objection  to  the  proposed  rule  have  been 
resolved.  Therefore,  the  Coast  Guard 
certifies  imder  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
dociunentation  in  accordance  with 
section  2.B.2.g.5  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 


been  prepared  and  placed  in  the 
rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  117 
Bridges. 

Regulations:  In  consideration  of  the 
foregoing,  part  117  of  title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-lg;  Section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
StaL  5039. 

2.  Section  117.465  paragraphs  (a) 
through  (e)  are  redesignated  as  (b) 
through  (f)  and  a  new  paragraph  (a)  is 
added  to  read  as  follows: 

§  1 17.465  Lafourche  Bayou. 

(a)  The  draws  of  the  SRI  bridge,  mile 
30.6  emd  the  SRI  bridge,  mile  33.9,  both 
near  Cutoff,  shall  open  on  signal;  except 
that,  firom  2  p.m.  to  3  p.m.  and  firom  4:30 
p.m.  to  5:30  p.m.  Monday  through 
Friday  except  Federal  holidays,  the 
draws  need  not  be  opened  for  the 
passage  of  vessels. 
***** 

Dated:  August  7, 1995. 

C.B.  Newlin, 

Captain,  U.S.  Coast  Guard,  Commander,  8th 
Coast  Guard  Dist.,  Acting. 

(FR  Doc.  95-20615  Filed  8-18-95;  8:45  am] 
BM.LINO  COOE  4*ie-14-M 


33  CFR  Parts  151  and  155 
[COD  94-056]  ^ 

RIN2115-AE97 

IMO  Special  Areas 

agency:  Coast  Guard,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  issuing 
regulations  to  designate  the  Antarctic 
area  as  a  special  area  imder  Annexes  I 
(oil),  n  (noxious  liquid  substances),  and 
V  (ship-generated  garbage)  of  the 
International  Convention  for  the 
Prevention  of  Pollution  ficm  Ships, 
1973,  as  modified  by  the  Protocol  of 
1978,  as  amended  (MARPOL  73/78). 

The  Coast  Guard  also  is  issuing 
regulations  designating  the  Gulf  of  Aden 
as  a  special  area  under  Annex  I  of 
MARPOL  73/78;  the  Baltic  Sea  area,  the 
Black  Sea  area,  and  the  Antarctic  area  as 
special  areas  under  Annex  n  of 
MARPOL  73/78;  and  the  Wider 
Caribbean  region  as  a  special  area  under 
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Annex  V  of  MARPOL  73/78.  The 
purpose  of  this  rulemaking  is  to 
implement  amendments  to  MARPOL 
73/78  for  special  areas. 

EFFECTIVE  DATE:  November  20«  1995.* 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406) 
(CGD  94-056),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
room  3406,  Washington,  DC  20593- 
0001  between  8  a.m.  and  3  p.m., 

Monday  through  Friday,  except  Federal 
holidays.  The  telephone  munber  is  (202) 
267-1477. 

FOR  FURTHER  INFORMATION  CONTACT: 

LCDR  Ray  Perry,  Policy  Contact, 
Environmental  Standards  Branch  (G— 
MOS-4),  (202)  267-2714. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Marcia  K. 
Landman,  Project  Manager,  Oil 
Pollution  Act  (OP A  90)  Staff  (G-MS), 
and  Jacqueline  L.  Sullivan,  Project 
Counsel,  Office  of  the  Chief  Counsel. 

Regulatory  History 

Because  the  MARPOL  amendments 
establishing  the  Gulf  of  Aden,  the  Wider 
Caribbean  Region,  the  Baltic  Sea,  the 
Black  Sea,  and  Antarctic  special  areas 
have  already  been  adopted  and  are 
elective  for  all  party  states,  including 
the  United  States,  the  Coast  Guard  has 
determined  imder  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b))  that 
there  is  good  cause  for  issuing  this  final 
rule  without  publishing  a  notice  of 
proposed  rule  making  (NPRM).  Fiurther, 
with  reference  to  the  designation  of 
certain  special  areas  under  MARPOL 
73/78,  an  opportimity  for  public 
comment  was  provided  during  a  Jrme 
26, 1991  open  meeting  of  the 
Subconunittee  for  the  Prevention  of 
Marine  Pollution,  Shipping 
Coordinating  Committee.  Notice  of  this 
meeting  was  published  in  the  May  31, 
1991  edition  of  the  Federal  Register  (56 
FR  24868). 

Background  and  Purpose 
MARPOL  73/78 

The  Act  to  Prevent  Pollution  from 
Ships  [33  U.S.C.  1901,  et.  seq.j  (the  Act) 
both  authorizes  the  issuance  of 
regulations  to  implement  Annexes  1, 11, 
and  V  of  the  International  Convention 
for  the  Preventiqp  of  Pollution  from 
Ships,  1973,  as  modified  by  the  Protocol 
of  1978,  as  amended  (MARPOL  73/78) 
and  requires  compliance  with  MARPOL 


73/78,  the  Act,  and  regulations  issued 
thereunder.  Aimex  I  of  MARPOL  73/78 
is  entitled  “Regulations  for  the 
Prevention  of  Pollution  by  Oil”  and  is 
designed  to  prevent  the  discharge  of  oil 
into  the  marine  environment.  MARPOL 
73/78  defines  oil  as  petroleiim  in  any 
form,  including  crude  oil,  fuel  oil, 
sludge,  oil  refuse  and  refined  products; 
it  does  not  include  animal  or  vegetable 
based  oil  or  noxious  liquid  substances 
(NLSs).  Aimex  n  of  MARPOL  73/78  is 
entitled  “Regulations  for  the  Control  of 
Pollution  by  Noxious  Liquid  Substances 
in  Bulk”  and  is  designed  to  prevent  the 
discharge  of  NLSs  carried  in  bulk  into 
the  marine  environment.  These  hulk 
liquid  chemicals  are  designated  in 
Appendix  n  to  Annex  n  of  MARPOL  73/ 
78.  Annex  V  of  MARPOL  73/78  is 
entitled  “Regulations  for  the  Prevention 
of  Pollution  by  Garbage  firom  Ships”  and 
is  designed  to  prevent  the  discharge  of 
ship-generated  garbage  into  the  marine 
environment.  Garbage  means  all  kinds 
of  victual,  domestic,  and  operational 
waste,  excluding  fish  and  parts  thereof, 
generated  during  the  normal  operation 
of  the  ship  and  liable  to  be  disposed  of 
continuously  or  periodically.  Annexes  I, 
n,  and  V  have  discharge  restrictions  for 
designated  special  areas. 

Amendments  to  Annexes  I  and  V  of 
MARPOL  73/78  were  adopted  at  the 
30th  and  31st  sessions  of  the  Marine 
Environment  Protection  Committee 
(MEPC)  of  the  International  Maritime 
Organization  (IMO).  The  amendments 
designating  the  Antarctic  area  as  a 
special  area  imder  Annexes*!  and  V  of 
MARPOL  73/78  were  adopted  by  the 
MEPC  on  November  16, 1990  by 
Resolution  MEPC.42(30).  They  entered 
into  force  for  party  States,  including  the 
United  States,  on  March  17, 1992. 
Resolution  MEPC.42(30)  required  that 
the  designation  of  the  Antarctic  as  a 
special  area  take  effect  on  the  day  the 
amendments  entered  into  force  to 
ensure  timely  and  adequate  protection 
of  the  area. 

Amendments  to  Annex  n  of  MARPOL 
73/78  were  adopted  at  the  33rd  session 
of  the  MEPC.  The  amendment 
designating  the  Antarctic  area  as  a 
special  area  under  Annex  n  was 
adopted  by  the  MEPC  on  October  30, 
1992  by  Resolution  MEPC.57(33).  This 
amendment  became  effective  on  July  1, 
1994  for  coimtries  party  to  MARPOL  73/ 
78. 

The  Annex  n  amendments  ^ 

designating  the  Antarctic  area  as  a 
special  area  contain  a  prohibition  on 
(fischarging  any  NLS  into  the  sea. 

Unlike  the  Antarctic  special  area 
provisions  of  Annexes  I  and  V,  the 
provisions  of  Annex  n  do  not 
specifically  require  the  Government  of 


each  Party  to  MARPOL  73/78,  at  whose 
ports  ships  depart  en  route  to  or  arrive 
from  the  Antarctic  area,  imdertake  to 
ensure  that  as  soon  as  practicable 
adequate  facilities  are  provided  for  the 
reception  of  all  substances  prohibited 
for  discharge  at  sea.  The  Baltic  Sea  area 
and  Black  Sea  area  were  designated  as 
special  areas  when  Annex  II  of 
MARPOL  73/78  entered  into  force  on 
April  6, 1987. 

The  amendments  designating  the  Gulf 
of  Aden  as  a  special  area  under  Annex 
I  were  adopted  by  the  MEPC  on 
December  1, 1987  by  Resolution 
MEPC.29(25).  They  were  subsequently 
accepted  on  October  1, 1988  and 
entered  into  force  on  April  1, 1989.  The 
amendments  designating  the  Wider 
Caribbean  region  as  a  special  area  under 
Annex  V  were  adopted  by  the  MEPC  on 
July  4, 1991  by  Resolution  MEPC.48(31). 
They  were  subsequently  accepted  on 
October  4, 1992  and  entered  into  force 
for  party  States  on  April  4, 1993.  The 
Gulf  of  Aden  special  area  imder  Annex 
I  and  the  Wider  Caribbean  special  area 
under  Annex  V  are  not  yet  enforceable 
due  to  a  lack  of  adequate  reception 
facilities  in  states  party  to  MARPOL  73/ 
78  bordering  these  special  areas. 

The  MEPC  adopted  additional 
amendments  to  Annex  I  of  MARPOL  73/ 
78  at  its  32nd  session.  The  amendments 
revised  Regulation  21  of  Annex  I  to 
MARPOL  73/78,  prohibiting  the 
discharge  of  oil  in  special  areas  from 
fixed  or  floating  platforms.  Resolution 
MEPC.51(32)  was  adopted  on  March  6, 
1992,  accepted  on  January  6, 1993,  and 
entered  into  force  on  July  6, 1993. 

Special  Areas 

1.  General 

The  term  “special  area”  means  a  sea 
area  where,  for  recognized  technical 
reasons  in  relation  to  its  oceanographic 
and  ecological  condition  and  to  the 
particular  character  of  its  traffic,  the 
adoption  of  special  mandatory  methods 
for  foe  prevention  of  sea  pollution  by 
oil,  NLSs,  or  garbage  is  required.  Special 
areas  are  bodies  of  water  which  require 
additional  protections  beyond  the 
normal  dis^arge  requirements.  Special 
areas  for  purposes  of  Annex  I  of 
MARPOL  73/78  are  listed  in  33  CFR 
151.13  and  for  the  piuposes  of  Annex  V 
of  MARPOL  73/78  are  listed  in  33  CFR 
151.53  and  151.71.  Special  areas  for 
purposes  of  Annex  n  are  currently  not 
list^  in  33  CFR  part  151.  Annex  11 
special  areas  dis^arge  restrictions  are 
enforceable  under  46  CFR  153.903. 

2.  The  Antarctic  Area 

MARPOL  73/78,  and  Annexes  I,  H, 
and  V,  define  the  Antarctic  area  to  mean 
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the  sea  area  south  of  60°  south  latitude. 
This  boundary  has  been  established  by 
the  Antarctic  Treaty  and  the  Convention 
on  Antarctic  Marine  Living  Resources. 

In  respect  to  the  Antarctic  area, 

MARPOL  73/78  requires  that  any 
discharge  into  the  sea  of  oil  wastes  or 
garbage  from  any  ship  shall  be 
prohibited. 

The  amendments  designating  the 
Antarctic  area  as  a  special  area  under 
Aimexes  I  and  V  of  MARPOL  73/78  do 
not  call  for  the  establishment  of  waste 
reception  facilities  within  the  special 
area  as  is  mandated  in  other  special 
areas  under  these  annexes  of  MARPOL 
73/78.  At  the  15th  Antarctic  Treaty 
Consultative  Meeting  of  October  1989,  it 
was  agreed  that  waste  reception 
facilities  within  the  Antarctic  special 
area  would  be  unacceptable  berause  the 
existence  of  such  faciUties  would 
involve  problems  associated  with 
ultimate  disposal  of  the  wastes  within 
the  area.  It  was  agreed  that  there  should 
be  no  discharge  of  oily  residues  and 
mixtures  or  garbage  in  the  Antarctic  area 
either  ashore  or  into  the  sea.  All  waste 
should  instead  be  removed,  where 
possible,  from  the  special  area. 

The  amendments  to  Annex  I  and 
Annex  V  placed  the  primary  obligation 
on  flag  states  whose  ships  enter  the 
Antarctic  area  to  ensure  that  adequate 
reception  facilities  are  provided. 
MARPOL  73/78  requires  that  flag  states 
ensure  that  all  ships  entitled  to  %  their 
flag,  before  entering  the  Antarctic  area, 
have  sufficient  capacity  on  board  for  all 
oily  wastes  and  garbage  while  operating 
in  the  area  and  have  concluded 
arrangements  to  discharge  such  garbage 
at  a  reception  facility  after  leaving  the 
area. 

Requirements  are  already  in  place  in 
the  United  States  to  enforce  MARPOL 
73/78  discharge  restrictions  for  oil  and 
garbage.  33  151.25  requires  the 

master  or  other  person  having  charge  of 
a  ship  to  maintain  an  oil  record  book  on 
board  and  record  oil  discharges  made. 
This  oil  record  book  is  requinsd  on 
board  oil  tankers  of  150  gross  tons,  ships 
of  400  gross  tons  or  more,  and  manned 
fixed  or  floating  platforms.  In  addition, 

§  151.55  requires  that  all  manned, 
oceangoing  U.S.  ships  that  are  12.2 
meters  or  more  in  length  and  that  are 
engaged  in  commerce  keep  records  of 
gadiage  discharges  and  disposals. 
Likewise,  all  fixed  or  floating  platforms 
sub)ect  to  the  jurisdiction  of  the  United 
States  must  keep  such  records  as  well. 
Log  entries  indicating  discharge 
operations  may  be  considered  by 
enforcement  personnel  in  evaluating 
compliance  with  MARPOL  73/78 
discWge  restrictions  in  the  Antarctic 
area.  These  records  provide  a  means  of 


verifying  that  oil  and  garbage  have  been 
disposed  of  properly  %  U.S.  ships. 

3.  Gulf  of  Aden  Area 

Annex  I  of  MARPOL  73/78  defines 
the  Gulf  of  Aden  area  to  mean  that  part 
of  the  Gulf  of  Aden  between  the  Red  Sea 
and  the  Arabian  Sea  bounded  to  the 
west  by  the  rhumb  line  between  Ras  si 
Ane  (12°28.5'  N,  43°19.6'  E)  and  Husn 
Murad  (12°40.4'  N,  43°30.2'  E)  and  to 
the  east  by  the  rhumb  line  between  Ras 
Asir  (11°50'  N,  51°16.9'  E)  and  the  Ras 
Fartak  (15*35'  N,  52*13.8'  E).  The 
discharge  requirements  for  the  Gulf  of 
Aden  special  area  will  become  effective 
once  each  party  to  MARPOL  73/78 
whose  coakline  borders  the  special  area 
certifies  that  reception  facilities  are 
available  and  the  EMO  estabUshes  an 
effective  date. 

4.  Wider  Caribbean  Region 

Annex  V  of  MARPOL  73/78  defines 
the  Wider  Caribbean  region  to  mean  the 
Gulf  of  Mexico  and  Caribbean  Sea 
proper,  including  the  bays  and  seas 
therein.  This  region  includes  that 
portion  of  the  Atlantic  Ocean  within  the 
boundary  constituted  by  the  30*  N 
parallel  frnm  Florida  eastward  to  77*30' 
W  meridian,  thence  a  rhumb  line  to  the 
intersection  of  20*  N  parallel  and  59*  W 
meridian,  thence  a  rhumb  line  to  the 
intersection  of  7*20'  N  parallel  and  50* 

W  meridian,  thence  a  rhumb  line  drawn 
southwesterly  to  the  eastern  boundary 
of  French  Guiana. 

The  M^C  established  a  different 
standard  for  the  discharge  of  victual 
waste  for  the  Wider  Caribbean  region 
than  other  special  areas.  Annex  V 
requires  that  disposal  into  the  sea  of 
victual  wastes  be  made  as  far  out  as 
practicable,  but  not  less  than  12  nautical 
miles  from  the  nearest  land.  An 
additional  provision  requires  disposal  of 
victual  wastes  which  have  passed 
through  a  comminuter  or  grinder  to  be 
made  as  far  as  practicable  bom  land,  but 
in  any  case  not  less  than  3  nautical 
miles  from  the  nearest  land.  Such 
victual  wastes  should  be  capable  of 
passing  through  a  screen  with  openings 
no  greater  than  25  millimeters.  These 
dis^arge  requirements  will  become 
effective  for  &e  Wider  Caribbean  region 
special  area  once  each  party  to 
MARPOL  73/78  whose  coastline  borders 
the  special  area  certifies  that  reception 
facilities  are  available  and  the  IMO 
establishes  an  effective  date. 

Discussion  of  Final  Rule 

The  Coast  Guard  and  the  MEPC  have 
determined  that  the  amendments  fully 
conform  to  the  purpose,  spirit,  and 
intent  of  MARPOL  73/78.  This  final  rule 
is  amending  existing  regulations  in  33 


CFR  part  151  to  incorporate  the 
provisions  of  these  amendments  to 
MARPOL  73/78.  This  final  rule  is 
adding  the  geographic  description  of  all 
special  areas  in  new  §  151.06.  Discharge 
requirements  for  the  various  special 
areas  are  contained  in  §§  151.13, 151.32. 
151.53, 151.71,  and  155.400.  New 
§  151.32  to  33  CFR  part  151  describes 
the  Annex  n  special  areas  ctirrently 
enforceable  imder  46  CFR  153.903. 

Other  minor  changes  have  been  made  to 
clarify  which  MARPOL  73/78 
requirements  for  special  areas  are  in 
effect  in  the  United  States  for  U.S.  flag 
vessels. 

Sections  151.13, 151.32,  and  151.53 
have  been  amended  to  clarify  that  the 
discharge  restrictions  will  not  go  into 
effect  imtil  a  sufficient  number  of  states 
bordering  certain  special  areas  have 
notified  &e  EMO  that  reception  facilities 
are  available. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR 11040;  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  final  rule  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  The  rule  imposes 
no  new  costs  on  the  maritime  industry. 

It  implements  requirements  for  the 
designated  Antarctic  area,  the  Gulf  of 
Aden,  the  Baltic  Sea  area,  the  Black  Sea 
area,  and  the  Wider  Caribbean  region  as 
special  areas  under  MARPOL  73/78  for 
oil  and  NE^s. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
considered  whether  this  final  rule 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  “Small  entities”  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  field  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  expects  that  few  new 
costs  will  be  associated  with  this  rule 
because  few  small  entiti^s  operate  in  the 
areas  being  designated  as  special  areas 
except  in  the  Wider  Caribbean  Area.  In 
addition,  regardless  of  whether  these 
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reguktkms  are  codified  in  die  U.S.  Code 
of  Federal  Regulaticms,  tlra  MASPOL 
designation  of  the  special  areas  will  be 
applicable  to  all  vessels  operating  in 
these  areas.  The  Coast  Guard  expects  the 
impact  of  this  final  rule  to  be  minimal. 
Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601,  et  seq.) 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria  ■ 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparaticm  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  paragraph  2.B.2 
of  Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  rule  is  expected  to  contribute  to  the 
reduction  of  the  occurrence  of  ship¬ 
generated  oil  spills  in  the  marine 
environment.  A  “Categorical  Exclusion 
Determination”  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  vmder  ADDRESSES. 

List  of  Subjects 
33  CFR  Part  151 

Administrative  practice  and 
procedure,  Oil  pollution.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

33  CFR  Part  155 

Oil  pollution.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  parts  151  and  155  as  follows: 

PART  151— VESSELS  CARRYING  OIL, 
NOXIOUS  LIQUID  SUBSTANCES, 
GARBAGE,  MUNICIPAL  OR 
COMMERCIAL  WASTE,  AND  BALLAST 
WATER 

Subpart  A — Implementation  of 
MARPOL  73/78 

1.  The  authority  citation  for  part  151, 
subpart  A,  is  revised  to  read  .as  follows: 


AnthOTky:  33  U.S.C  1321(jKlKQ  and 
1903(b);  E.0. 12777,  3  CFR,  1991  Comp.  p. 

351;  49  CFR  1.46. 

2.  In  §  151.05,  the  definition  of 
“special  area”  is  revised  to  read  as 
follows: 

§  151.05  Definitions. 
***** 

Special  area  means  a  sea  area,  where 
for  recognized  technical  reasons  in 
relation  to  its  oceanographical  and 
ecological  condition  and  to  the 
particular  character  of  the  traffic,  the 
adoption  of  special  mandatory  methods 
for  ^e  prevention  of  sea  pollution  by 
oil,  NLSs,  or  garbage  is  required. 

*  *  *  *  * 

3.  Section  151.06  is  added  to  read  as 
follows: 

§151.06  Special  areas. 

(а)  For  the  purposes  of  this  part,  the 
navigational  descriptions  of  the  special 
areas  are  as  follows: 

(1)  The  Mediterranean  Sea  euea  means 
the  Mediterranean  Sea  proper  including 
the  gulfs  and  seas  therein,  with  the 
boundary  between  the  Mediterranean 
and  the  Black  Sea  constituted  by  the  41° 
N  parallel  and  bounded  to  the  west  by 
the  Straits  of  Gibraltar  at  the  meridian 
of5°36'W. 

(2)  The  Baltic  Sea  means  the  Baltic 
Sea  proper  with  the  Gulf  of  Bothnia,  the 
Gulf  of  Finland,  and  the  entrance  to  the 
Baltic  Sea  bounded  by  the  parallel  of  the 
Skaw  in  the  Skagerrak  at  57°44.8'  N. 

(3)  The  Black  Sea  area  means  the 
Black  Sea  proper  with  the  boundary 
between  the  Mediterranean  Sea  and  the 
Black  Sea  constituted  by  the  parallel  41° 
N. 

(4)  The  Red  Sea  area  means  the  Red 
Sea  proper  including  the  Gulfs  of  Suez 
and  Aqaba  bounded  at  the  south  by  the 
rhumb  line  between  Ras  si  Ane  (12°8.5' 
N,  43°19.6'  E)  and  Husn  Murad  (12°40.4' 
N,  43°30.2'  E). 

(5)  The  Gulfs  areas  means  the  sea  area 
located  north  west  of  the  rhumb  line 
between  Ras  al  Hadd  (22°30'  N,  59°48' 

E)  and  Ras  al  Fasteh  (25°04'  N,  61°25' 

E). 

(б)  The  Gulf  of  Aden  areas  means  the 
part  of  the  Gulf  of  Aden  between  the 
Red  Sea  and  the  Arabian  Sea  bounded 
to  the  west  by  the  rhimib  line  between 
Ras  si  Ane  (12°28.5'  N,  43°19.6'  E)  and 
Husn  Murad  (12°40.4'  N,  43°30.2'  E)  and 
to  the  east  by  the  rhumb  line  between 
Ras  Asir  (11°50'  N,  51°16.9'  E)  and  the 
Ras  Fartak  (15°35'  N,  52°13.8'  E). 

(7)  The  Antarctic  areas  means  the  sea 
south  of  60°  south  latitude. 

(8)  The  North  Sea  area  means  the 
North  Sea  proper,  including  seas  within 
the  North  Sea  southwards  of  latitude  62° 
N  and  eastwards  of  longitude  4°  W;  the 


SkageiTBk,  the  southern  limit  of  '%^icb 
is  determined  east  of  the  Skaw  by 
latitude  57°44.8'  N;  and  the  English 
Channel  and  its  approaches  eastwards 
of  lon^tude  5°  W. 

(9)  The  Wider  Caribbean  region  means 
the  Gulf  of  Mexico  and  Caribbean  Sea 
proper,  including  the  bays  and  seas 
therein  and  that  portion  of  the  Atlantic 
Ocean  within  the  boundary  constituted 
by  the  30°  N  parallel  from  Florida 
eastward  to  77°30'  W  meridian,  thence 
a  rhumb  line  to  the  intersection  of  20° 

N  parallel  and  59°  W  meridian,  thence 
a  rhumb  line  to  the  intersection  of  7°20' 
N  parallel  and  50°  W  meridian,  thence 
a  rhumb  line  drawn  southwesterly  to 
the  eastern  boundary  of  French  Guiana. 

(b)  Special  areas  for  the  purpose  of 
Annex  I  of  MARPOL  73/78  include 
those  referenced  in  §  151.13.  Special 
areas  for  the  piirposes  of  Annex  n  of 
MARPOL  73/78  include  those 
referenced  in  §  151.32.  Special  areas  for 
the  purpose  of  Annex  V  of  MARPOL  73/ 
78  include  those  referenced  in  §  151.53. 

4.  In  §  151.13  (paragraphs  (a),  (b)(1), 
(bK2)  and  (b)(3)  are  revised  and 
paragraph  (h)  is  added  to  read  as 
follows: 

§  151.13  Special  Areas  for  Annex  I  of 
MARPOL  73/78. 

(a)  For  the  piuposes  of  §§  151.09 
through  151.25,  the  special  areas  are  the 
Mediterranean  Sea  eirea,  the  Baltic  Sea 
area,  the  Black  Sea  area,  the  Red  Sea 
area,  the  Gulfs  area,  the  Gulf  of  Aden, 
and  the  Antarctic  area  which  are 
described  in  §  151.06.  The  discharge 
restrictions  are  effective  in  the 
Mediterranean  Sea,  Baltic  Sea,  Black 
Sea,  and  the  Antarctic  area. 

(b) *  *  * 

(1)  A  ship  of  400  gross  tons  or  over 
and  any  oil  tanker  may  not  discharge  oil 
or  oily  mixture  within  a  special  area.  In 
the  Antarctic  area,  discharge  into  the  sea 
of  oil  or  oily  mixture  from  any  ship  is 
prohibited. 

(2)  A  ship  of  less  than  400  gross  tons 
other  than  an  oil  tanker  may  not 
discharge  oil  or  oily  mixture  within  a 
special  area,  vmless  the  oil  content  of 
the  effluent  without  dilution  does  not 
exceed  15  parts  per  million  (ppm). 

.(3)  For  the  Antarctic  area,  all  ships 
must  be  fitted  with  a  tank  or  tanks  of 
sufficient  capacity  on  board  for  the 
retention  of  all  sludge,  dirty  ballast,  tank 
washing  water,  and  other  oily  residues 
and  mixtures  while  operating  in  the  area 
and  must  have  concluded  arrangements 
to  discharge  such  oily  residues  at  a 
reception  facility  after  leaving  the  area. 
***** 

(h)  In  accordance  with  paragraph 
(7)(b)(iii)  of  Regulation  10  of  Annex  1  of 
MARPOL  73/78,  the  discharge 
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restrictions  in  §  151.13  for  the  Red  Sea 
area.  Gulfs  area,  and  the  Gulf  of  Aden 
area  will  enter  into  effect  when  each 
party  to  MARPCX.  73/78  whose 
coastline  borders  the  special  area  has 
certified  that  reception  facilities  are 
available  and  the  IMO  has  established 
an  effective  date  for  each  special  area. 
Notice  of  the  effective  dates  for  the 
discharge  requirements  in  these  special 
areas  will  be  published  in  the  Federal 
Register  and  reflected  in  this  section. 

5.  Section  151.32  is  added  to  read  as 
follows; 

S  151.32  Special  areas  for  the  purpose  of 
Annex  II. 

(a)  For  the  purposes  of  §§  151.30 
through  151.49,  foe  special  areas  are  foe 
Baltic  Sea  area,  foe  Black  Sea  area,  and 
foe  Antarctic  area  which  are  described 
in  §  151.06.  Discharges  into  foe  sea  of 
NLSs  or  mixtures  containing  such 
substances  are  prohibited  in  foe 
Antarctic  area. 

(b)  In  accordance  with  paragraph 
(13)(a)  of  Regiilation  5  of  Annex  n  of 
MARPOL  73/78,  foe  discharge 
restrictions  in  §  151.32  for  foe  Baltic  Sea 
area  and  foe  Black  Sea  area  will  enter 
into  effect  when  each  Party  to  MARPOL 
73/78  whose  coastline  borders  foe 
special  euea  has  certified  that  reception 
facihties  are  available  and  foe  IMO  has 
established  an  effective  date  for  each 
S|>ecial  area.  Notice  of  foe  effective  date 
for  discharge  reqmrements  in  these 
areas  will  be  published  in  foe  Federal 
Register  and  reflected  in  this  section. 

6.  Section  151.53  is  revised  to  read  as 
follows: 

§151.53  Special  areas  for  Annex  V  of 
MARPOL  73/78. 

(a)  For  foe  purposes  of  §§  151.51 
through  151.77,  foe  special  areas  are  foe 
Mediterranean  Sea  area,  foe  Baltic  Sea 
area,  foe  Black  Sea  area,  foe  Red  Sea 
area,  foe  Gulf  areas,  foe  North  Sea  area, 
foe  Antarctic  area,  and  foe  Wider 
Caribbean  region,  including  foe  Gulf  of 
Mexico  and  foe  Caribbean  Sea  which 
are  described  in  §  151.06.  The  discharge 
restrictions  are  effective  in  foe  Baltic 
Sea,  foe  North  Sea,  and  foe  Antarctic 
area. 

(b)  In  accordance  with  paragraph 
(4)(b)  of  Regulation  5  of  Annex  V  of 
MARPOL  73/78,  foe  discharge 
restrictions  in  §  151.71  for  special  areas 
will  enter  into  effect  when  each  party  to 
MARPOL  73/78  whose  coastline  borders 
foe  special  area  has  certified  that 
reception  facilities  are  available  and  foe 
IMO  has  established  an  effective  date  for 
each  special  area.  Notice  of  foe  effective 
dates  for  foe  discharge  requirements  in 
each  special  area  will  be  published  in 


foe  Federal  Register  and  reflected  in 
this  section. 

7.  Section  151.71  is  revised  to  read  as 
follows: 

§  151.71  Operating  requirementa: 
Discharge  of  garb^  within  special  areas. 

(a)  When  a  ship  is  located  in  a  special 
area  referenced  in  §  151.53  of  this  part, 
no  person  may  discharge  garbage  ^m 
foe  ship,  except  as  allowed  in  paragraph 

(b)  or  (c)  in  this  section. 

(b)  Except  as  provided  in  paragraph 

(c)  of  this  section,  dispo^  into  foe  sea 
of  victual  waste  must  be  made  as  far  as 
practicable  firom  land  but,  in  any  case, 
not  less  than  12  nautical  miles  ^m  foe 
nearest  land. 

(c)  Disposal  into  foe  Wider  Caribbean 
region  of  victual  wastes  which  have 
hmn  passed  through  a  comminuter  or 
grinder  shall  be  made  as  far  as 
practicable  fi*om  land  but,  in  any  case, 
not  less  than  3  nautical  miles  firom  foe 
nearest  land.  Such  comminuted  or 
groimd  food  wastes  shall  be  capable  of 
passing  through  a  screen  with  opening 
no  greater  than  25  millimeters. 

PART  ISS—OIL  OR  HAZARDOUS 
MATERIAL  POLLUTION  PREVENTION 
REGULATIONS  FOR  VESSELS 

8.  The  authority  citation  for  part  155 
is  revised  to  read  as  follows: 

Aufoority:  33  U.S.C.  1231, 1321(j);  46 
U.S.C  3715;  sec.  2,  E.0. 12777,  3  CFR,  1991 
Comp.,  p.  351;  49  CFR  1.46.  Sections  155.100 
through  155.130, 155.350  through  155.400, 
155.430, 155.440, 155,470, 155.1010  through 
155.1070  also  issued  imder  33  U.S.C 
190S(b).  Sections  155.1110  through  155.1150 
also  issued  under  33  U.S.C.  2735. 

8.  Section  155.400(b)(2)  is  revised  to 
read  as  foUows; 

§155.400  Platform  machinery  space 
drainage  on  oceangoing  fixed  or  floating 
drilling  rigs  and  other  platforms. 

(a) *  *  * 

(b) *  *  * 

(D*  *  * 

(2)  Discharge  in  accordance  with 
§  151.10  (b)(3),  (b)(4),  and  (b)(5)  of  this 
chapter,  provided  foe  drilling  rig  or 
platform  is  not  within  a  special  area. 
***** 

Dated  August  8, 1995. 

G.  N.  Naccara, 

Captain,  US.  Coast  Guard,  Acting  Chief, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 

[FR  Doc.  95-  20618  Filed  8-18-95;  8:45  am] 
BHJJNQ  CODE  4t10-14-M 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
Corps  of  Engineers 
33  CFR  Part  334 

Sinclair  InleL  Puget  Sound,  Bremerton, 
Washington;  Naval  Restricted  Areas 

AQEwcv;  Army  Corps  of  Engineers,  DOD. 
ACTION:  Interim  final  rule;  request  for 
comments. 

SUMMARY:  The  Corps  is  amending  foe 
rules  which  establish  two  restricted 
areas  in  foe  waters  of  Sinclair  Inlet 
adjacent  to  foe  Puget  Sound  Naval 
Shipyard,  Bremerton,  Washington.  This 
action  is  necessary  to  safeguard  U.S. 
Navy  vessels  and  Government  facilities 
firom  sabotage  and  other  subversive  acts, 
accidents,  or  other  incidents  of  a  similar 
nature.  This  action  is  also  necessary  to 
protect  vessels  and  individuals  firom  foe 
dangers  associated  with  foe  industrial 
waterfiront  facilities  at  foe  shipyard. 
Entry  into  this  zone  is  prohibited  unless 
otherwise  authorized  by  these 
regulations  or  foe  Commander,  Naval 
Base,  Seattle,  Washington,  or  whomever 
he/she  designates. 

DATES:  Effective  August  21, 1995. 

Written  comments  will  be  accepted 
\mtil  October  20, 1995. 

ADDRESSES:  HQUSACE,  CECW-OR, 
Washington,  DC  20314-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jonathan  Freedman,  Regulatory 
Branch,  Seattle  District  at  (206)  764- 
3495,  or  Mr.  Ralph  Eppard,  Regulatory 
Branch,  CECW-OR  at  (202)  761-1783. 
SUPPLEMENTARY  INFORMATION:  A 
restricted  area  is  a  defined  water  ^a  for 
foe  purpose  of  prohibiting  or  limiting 
public  access  to  an  area.  Restricted  areas 
provide  security  for  Government 
property  and/or  protection  to  foe  public 
firom  foe  risks  of  damage  or  injury 
arising  from  foe  Government’s  use  of 
that  area.  The  Corps  promulgated 
regulations  in  33  CFR  334.1240 
establishing  two  restricted  areas  in  foe 
waters  of  Sinclair  Inlet  adjacent  to  foe 
Puget  Sound  Naval  Shipyard  on 
November  28, 1961.  A  recent  court 
decision  indicates  that  foe  restricted 
area  regulations  in  33  CFR  334.1240  are 
not  sufficient  to  meet  foe  needs  of 
national  security  and  public  safety. 
According  to  foe  court  decision,  foe 
regulations  do  not  apply  to  swimmers, 
divers  and  other  individuals  not 
embarked  on  vessels.  In  light  of  foe 
court  decision,  foe  Commanding 
Officer,  Puget  Soimd  Naval  Shipyard 
reviewed  foe  physical  security  and 
safety  conditions  around  foe  shipyards 
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active  piers  and  drydocks.  Based  on  this 
review,  the  Commanding  Officer 
concluded  that  swimmers,  divers  and 
other  individuals  not  embarked  in 
vessels  may  pose  a  serious  threat  to  the 
security  of  the  shipyard  if  those 
individuals  are  allowed  to  enter  the 
waters  of  Sinclair  Inlet  adjacent  to  the 
shipyard.  Moreover,  persons  swimming 
or  diving  in  these  waters  may  be 
exposed  to  numerous  dangers  associated 
with  the  industrial  water^nt  facilities 
at  the  shipyard.  These  dangers  include 
maneuvering  U.S.  Naval  vessels, 
imderwater  pump  suctions  and 
discharges,  rotating  propellers,  and 
rigging  and  crane  operations  over  the  _ 
water.  Based  on  this  review  of  the 
security  and  safety  conditions  at  the 
shipyard,  the  Commanding  Officer  has 
requested  that  the  restricted  areas  be 
amended  to  prohibit  the  trespassing  of 
persons  into  the  restricted  areas  at 
Sinclair  Inlet;  add  a  coordinate  to 
accommodate  the  extension  of  the  south 
end  of  “mooring  A”  maintaining  a 
buffer  100  yards  south  of  the  end  of  this 
mooring,  and  to  change  the  geographic 
coordinates  for  the  restricted  area  to 
conform  to  the  1983  re-establishment  of 
the  National  Geodetic  Vertical  Datum. 

In  accordance  with  5  U.S.C.  553,  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  less 
than  30  days  after  the  date  of 
publication  in  the  Federal  Register. 
Publishing  a  proposed  rule  and  delaying 
the  effective  date  of  this  regulation 
would  be  contrary  to  the  public  interest 
because  immediate  action  is  necessary 
to  safeguard  the  security  of  the  Puget 
Sound  Naval  Shipyard  and  to  insure 
public  safety  on  the  navigable  waters  of 
the  United  States.  On  June  27, 1995,  the 
U.S.  Coast  Guard  published  a  temporary 
final  rule  establishing  a  combined 
security  and  safety  zone  on  the  waters 
of  Sinclair  Inlet  as  an  interim  measure 
until  the  Corps  could  revise  the  existing 
restricted  area  regulations.  The  Coast 
Guard  regulations  expire  on  September 
9, 1995. 

In  addition  to  the  request  for 
comments  on  these  interim  final  rules, 
on  July  21, 1995,  the  Corps  Seattle 
District  published  and  distributed  a 
public  notice  to  all  known  interested 
parties  soliciting  comments  on  the 
proposed  amendments  to  33  CFR 
334.1240.  The  comment  period  for  the 
District  public  notice  was  scheduled  to 
expire  on  August  21, 1995,  but  is 
extended  to  end  on  the  same  date  as  the 
conunent  period  for  these  interim  final 
rules.  The  Corps  will  consider  all 
comments  received  in  response  to  the 
District  public  notice  and  this  interim 
final  rule  and  will  make  any  changes  to 


the  regulations  it  deems  to  be  in  the 
public  interest. 

Economic  Assessment  and  Certification 

This  interim  final  rule  is  issued  with 
respect  to  a  military  function  of  the 
Defense  Department  and  the  provisions 
of  Executive  Order  12866  do  not  apply. 
These  interim  final  rules  have  been 
reviewed  under  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  which 
requires  the  preparation  of  a  regulatory 
flexibility  analysis  for  any  regulation 
that  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  (i.e.,  small  businesses  and  small 
governments).  The  Corps  has 
determined  that  the  economic  impact  of 
the  changes  to  the  restricted  area  will 
have  practically  no  impact  on  the 
public,  no  anticipated  navigational 
hazard  or  interference  with  existing 
waterway  traffic  and  accordingly,  no 
significant  economic  impact  on  small 
entities. 

List  of  Subjects  in  33  CFR  Part  334 

Danger  zones.  Navigation  (water). 
Transportation. 

In  consideration  of  the  above,  the 
Corps  is  amending  part  334  of  title  33 
to  read  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Authority:  40  Stat.  266  (33  U.S.C  1)  and 
40  Stat  892  (33  U.S.C  3). 

2.  Section  334.1240  is  revised  to  read 
as  follows: 

§  334.1 240  Sinclair  Inlet;  Naval  Restricted 
Areas. 

(a)  Sinclair  Inlet;  naval  restricted 
areas. — (1)  Area  No.  1.  All  the  waters  of 
Sinclair  Inlet  westerly  of  a  line  drawn 
firom  the  Bremerton  Ferry  Landing  at 
latitude  47“33'48"  N,  longitude 
122®37'23"  W  on  the  north  shore  of 
Sinclair  Inlet  and  latitude  47®32'52"  N, 
longitude  122°36'58"  W  on  the  south 
shore  of  Sinclair  Inlet. 

(2)  Area  No.  2.  That  area  of  Sinclair 
Inlet  to  the  north  and  west  of  an  area 
boimded  by  a  line  commencing  at 
latitude  47®33'43"  N,  longitude 
122®37'31"  W  thence  south  to  latitude 
47“33'39"  N,  longitude  122“37'27"  W 
thence  southwest  to  latitude  47®33'23" 
N,  longitude  122*37'45"  W  thence 
southwest  to  latitude  47®33'19"  N, 
longitude  122®38'12"  W  thence 
southwest  to  latitude  47®33'10"  N, 
longitude  122®38'19"  W  thence 
southwest  to  latitude  47®33'07"  N, 
longitude  122°38'29"  W  thence  west  to 
latitude  47®33'07"  N,  longitude 


122'*38'58"  W  thence  southwest  to 
latitude  47*33'04"  N,  longitude 
122®39'07"  W  thence  west  to  the  north 
shore  of  Sinclair  Inlet  at  latitude 
47‘’33'04"  N,  longitude  122“39'41"  W. 

(3)  The  regulations,  (i)  Area  No.  1.  No 
vessel  of  more  than  100  gross  tons  shall 
enter  this  area  or  navigate  therein 
without  permission  fi'om  the  enforcing 
agency. 

(ii)  This  area  is  for  the  exclusive  use 
of  the  U.S.  Navy.  No  person,  vessel, 
craft,  article  or  thing  except  those  vmder 
supervision  of  military  or  naval 
authority  except  Washington  State 
Ferries  or  Horluck  Transportation 
Company  Ferries  on  established  routes 
shall  enter  this  area  without  permission 
firom  the  enforcing  agency. 

(iii)  The  regulations  in  this  section 
shall  be  enforced  by  the  Commander, 
Naval  Base,  Seattle,  Washington,  or  his/ 
her  authorized  representative. 

(b)  [Reserved) 

Dated:  August  14, 1995. 

Approved. 

Stanley  G.  Genega, 

Major  General,  USA,  Director  of  Civil  Works. 
[FR  Doc.  95-20588  Filed  8-18-95;  8:45  am] 
BILUNQ  CODE  3710-»2-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA1 05-5-7055;  5270-6] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  and  interim  final  rule. 

SUMMARY:  EPA  is  approving  state 
implementation  plan  (SIP)  revisions 
submitted  by  the  State  of  California  on 
November  15, 1994,  relating  to 
antiperspirants  and  deodorants  and 
other  consumer  products  sold  in 
California;  reformulated  gasoline  and 
diesel  fuel  sold  or  supplied  as  motor 
vehicle  fuels  in  California;  and  certain 
new-technology  measmos  adopted  by 
the  California  Air  Resources  Board 
(CARB)  and  South  Coast  Air  Quality 
Management  District  (SCAQMD).  EPA  is 
finalizing  the  approval  of  these 
revisions  to  the  ^lifomia  SIP  under 
provisions  of  the  Clean  Air  Act  (CAA) 
regarding  EPA  action  on  SIP  submittals, 
SIPs  for  national  primary  and  secondary 
ambient  air  quality  standards,  and  plan 
requirements  for  nonattainment  areas. 
DATES:  Effective  dates.  The  final  and 
interim  final  SIP  actions  are  effective  on 
September  20, 1995. 
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Comments.  The  deadline  for  written 
conunents  on  the  interim  final  SIP 
actions  (40  CFR  52.220(c)(204)(i)(A)(4) 
and  40  CFR  52.220(c)(204)(i)(B)(t))  is 
September  20, 1995. 

ADDRESSES:  Written  comments  on  the 
interim  final  SIP  actions  must  be 
received  by  EPA  at  the  address  below  on 
or  before  the  close  of  the  public 
conunent  period.  Comments  should  be 
submitted  (in  dupbcate,  if  possible)  to: 
Regional  Administrator,  Attention: 

Office  of  Federal  Planning  (A-1-2),  Air 
and  Toxics  Division,  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901. 

Copies  of  the  rules  and  additional 
back^imd  materials  are  available  for 
review  at  EPA’s  Region  DC  office  at  the 
above  address  during  normal  business 
hours.  Interested  persons  may  make  an 
appointment  vsrith  Ms.  Virginia  Petersen 
at  (415)  744-1265,  to  inspect  the 
materials  at  EPA’s  San  Francisco  office 
on  weekdays  between  9  a.m.  and  4  p.m. 

Copies  of  the  rules  are  also  availaole 
for  inspection  at  the  addresses  listed 
below: 

Environmental  Protecticm  Agency,  Air 
Docket  (6102),  401  M  Street,  SW.. 
Washington,  DC 

California  Air  Resources  Board,  2020  L 
Street,  SacramePto,  California 
South  Coast  Air  Quality  Management 
EKstrict,  21865  E.  Copley  Drive, 
Diamond  Bar,  California 
FOR  FURTHER  mFORMATION  CONTACT:  Julia 
Barrow,  (415)  744-2434,  at  the  Office  of 
Federal  Planning  (A-1-2),  Air  and 
Toxics  Division,  U.S.  EPA,  Region  IX, 

75  Hawthorne  Street,  San  Francisco, 
California  94105-3901. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  15, 1994,  CARB 
submitted  as  a  revision  to  the  California 
SIP: 

(1)  The  California  Antiperspirants  and 
Deodorants  regulations  and  Consumer 
Products  regulations,  as  contained  in 
Title  17  of  ffie  California  Code  of 
Regulations,  Sections  94500-94506.5 
and  94507-94517,  adopted  on  December 

27. 1990,  August  14, 1991,  and 
September  21, 1992; 

(2)  The  California  Diesel  Fuel 
regulations,  as  contained  in  Title  13  of 
the  California  Code  of  Regulations, 
Sections  2281  and  2282,  adopted  on 
August  22, 1989,  June  21, 1990,  April 

15. 1991,  October  15, 1993,  and  August 
24, 1994; 

(3)  The  California  Reformulated 
Gasoline  regulations,  as  contained  in 
Title  13  of  ffie  California  Code  of 
Regulations,  Sections  2250,  2252, 


2253.4,  2254,  2257,  2260,  2261,  2262.1, 
2262.2,  2262.3,  2262.4,  2262.5,  2262.6, 
2262.7,  2263,  2264,  2266-2272,  2296, 
and  2297,  initially  approved  by  CARB 
on  November  17, 1988,  and  formally 
adopted  on  August  22, 1989,  June  21, 
1990,  April  15, 1991,  October  15, 1993, 
and  August  24, 1994; 

(4)  California  new-technology 
measures  M-2,  M-9,  CP-4,  and 
Additional  Measures,  adopted  on 
November  15, 1994;  and 

(5)  SCAQKffl  new-technology 
measures  ADV-CTS-01,  ADV-FUG, 
ADV-PRC,  ADV-UNSP,  and  ADV-CTS- 
02,  adopted  on  SeptemW  9, 1994. 

All  of  these  rules  and  measures  were 
submitted  as  part  of  the  1994  California 
SIP  for  Ozone.  These  portions  of  the 
California  ozone  submittal  were  foimd 
to  be  complete  on  January  13, 1995, 
January  30, 1995,  and  April  18, 1995, 
pursuant  to  EPA’s  completeness  criteria 
that  are  set  forth  in  40  CFR  Part  51 
Appendix  V.' 

On  February  14, 1995,  the 
Administrator  signed  a  final  approval 
action  on  all  of  these  rules  and 
measines,  as  part  of  the  Notice  of  Final 
Rulemaking  (NFRM)  issuing  Federal 
Implementation  Plans  (FIPs)  for 
Sacramento,  Ventura,  and  the  South 
Coast.  On  April  10, 1995,  legislation 
was  enacted  mandating  that  these  FIPs 
“shall  be  rescinded  and  shall  have  no 
further  force  and  effect”  (Public  Law 
104-6,  Defense  Supplemental 
Appropriation,  H.R.  889),  prior  to 
publication  of  the  FIP  and  SIP  actions 
in  the  Federal  Register.  In  the  Notices 
Section  of  this  issue  of  the  Federal 
Register,  EPA  announces  the  FIP 
rescission  and  cancellation  of  the  FIP 
public  hearing.  EPA  is  in  this  action 
reissuing  the  SIP  approvals,  which  were 
integrated  into  the  I^  NFRM. 

A.  California  Antiperspirant  and 
Deodorant  and  Consumer  Product  Rules 

At  the  time  of  the  California  FIP 
proposal  (59  FR  23318-23220,  May  5, 
1994),  CARB  had  not  yet  submitted  its 
antiperspirant  and  deodorant  and 
consumer  products  rules.  Therefore, 
EPA  had  no  choice  but  to  propose 
equivalent  federal  measiires  to  achieve 
federally  enforceable  VCXH  emission 
reductions  from  consumer  products  (40 
CFR  52.2957(a))  and  antiperspirants  and 
deodorants  (40  CFR  52.2957(b)).  As 
discussed  above,  CARB  submitted  on 
November  15, 1994,  the  California 
Consumer  Products  and  Antiperspirant 
and  Deodorant  rules. 


’  EPA  adopted  the  completeness  criteria  on 
February  16, 1990  (55  FR  5830)  and,  pursuant  to 
section  110(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26, 1991  (56  FR  42216). 


Because  the  proposed  FIP  measures 
wer?  virtually  identical  to  the  CARB 
submittal,  EPA  did  not  finalize  its  FIP 
proposal  but  invoked  the  “good  cause” 
provision  in  the  Administrative 
Procedures  Act  (APA,  5  U.S.C.  551  et 
seq.)  to  approve,  in  final  action,  the 
CARB  Consumer  Products  and 
Antiperspirant  and  Deodorant  rules 
without  further  opportunity  for 
comment.  Further  comment  is 
unnecessary  under  section  553(b)(1)(B) 
of  the  APA,  since  EPA  cannot  envision 
any  comment  on  the  CARB  measure 
which  could  not  have  been  made  with 
respect  to  EPA’s  FDP  proposal.  It  is 
therefore  unnecessary  to  solicit 
additional  comment  on  the  CARB 
submittal,  especially  since  EPA’s  role 
with  respect  to  the  SIP  approval  is 
narrower  than  for  FIP  promulgation. 

EPA  has  considered  the  comments  on 
the  FIP  proposal  as  applicable  to  the 
CARB  SIP  submittal  and  has  foimd  that 
submittal  to  be  approvable. 

The  FIP  proposal  generated  several 
comments.  EPA  believes  that  very 
similar  or  identical  comments  would 
have  been  received  if  EPA  had  proposed 
a  Notice  of  Proposed  Rulemaking  to 
approve  the  CARB  submittal  as  a  SEP 
revision.  EPA  believes  that  the 
appropriate  issues  for  comment  on  the 
SIP  rule  are  whether  it  is  enforceable 
and  how  much  credit  is  deserved.  Since 
the  proposed  FIP  rule  was  based  on  the 
CA^  rule,  and  the  FIP  proposal  was 
enforceable  and  claimed  the  same 
amount  of  credit  as  the  SIP  rule,  these 
issues  have  already  been  addressed. 
Therefore,  further  public  comment 
regarding  today’s  action  of  approving 
the  nearly  indistinguishable  State  rules 
is  unnecessary  and  not  in  the  public 
interest. 

Several  commenters  expressed  a 
preference  for  CARB  administration  of 
the  consumer  products  and 
antiperspirant/deodorant  rules. 

Although  CARB  always  would  have 
maintained  primary  responsibility  for 
administering  the  rule  regardless  of  the 
FIPs,  EPA  concurs  and  through  this 
approval  action  reaffirms  CARB’s 
primary  administrative  role. 

Several  commenters  stated  their 
opposition  to  perceived  technology 
forcing  limits  adopted  by  CARB  and 
proposed  in  the  FIPs.  EPA  believes  that 
CA^’s  approach  of  adopting  future 
effective  limits  is  appropriate  given  the 
need  to  reduce  VOC  emissions  in 
California’s  ozone  nonattainment  areas. 
In  addition,  the  State  rule  allows  time 
for  manufacturers  to  make  the  necessary 
adjustments  to  meet  the  requirements  of 
the  rule.  CARB’s  inclusion  of  flexibility 
in  their  rules  (i.e.,  the  Innovative 
Products  provision  and  Alternative 
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Compliance  Plan  2  provision)  also 
affords  manufacturers  compliance 
options  if  they  are  unable  to  reformulate 
a  given  product.  In  the  event  that  a 
future  effective  limit  is  revised  by 
GARB,  EPA  will  work  with  GARB  to 
help  develop  an  alternative  strategy  for 
achievine  the  needed  reductions. 

Several  commenters  recommended 
changing  the  consumer  products  and 
antiperspirant  and  deodorant  rules  to 
allow  automatic  acceptance  by  EPA  of 
innovative  product  exemptions, 
alternative  test  methods,  and  variances 
approved  by  GARB.  In  order  to  make  the 
innovative  product  and  variance 
provisions  federally  enforceable,  EPA 
worked  closely  with  the  State  to  add  the 
“Federal  Enforceability”  language  to  the 
rule.  EPA  will  expedite  review  of 
actions  covered  under  these  provisions. 
EPA  is  also  working  with  CAJ?B  to 
explore  options  to  ftirther  streamline 
EPA  review  of  innovative  product 
applications. 

One  commenter  indicated  that  EPA’s 
action  should  not  subvert  its  efforts 
under  183(e)  of  the  Act.  EPA  believes 
that  approving  the  SIP  submittal  is 
consistent  with  section  183(e),  which 
does  not  prohibit  states  from  adopting 
consumer  product  measures  nor  does  it 
prohibit  EPA  firom  acting  on  such 
submittals. 

A  commenter  noted  that  in  the 
proposed  FIP  measure  if  a  product  label 
indicates  that  the  product  is  suitable  for 
use  in  more  than  one  consumer  product 
category,  the  applicable  VCX)  content 
limit  will  be  the  lowest  of  the  categories 
for  which  suitability  is  claimed.  EPA 
believes  that  this  provision,  which  is 
also  in  the  GARB  rules,  is  important  to 
ensure  that  manufacturers  do  not  make 
multiple  claims  jiist  to  allow  for  a 
higher  limit.  EPA  believes  that  the 
“Most  Restrictive  Limit”  provision  is 
justified  in  order  to  prevent  labeling 
abuses. 

One  commenter  indicated  that  the 
definition  of  VOG  is  not  clear  with 
respect  to  the  handling  of  negligibly 
photochemically  reactive  compounds 
and  asked  for  clarification  regarding 
whether  pre-market  clearance  was 
needed  from  EPA.  EPA  believes  the 
handling  of  these  compounds  in  the  SIP 
rule  is  adequate  but  could  be  further 
clarified.  EPA  will  work  with  GARB  to 
this  end  during  its  next  rule  revision. 
EPA  believes  that  there  was  no  intent  to 
require  a  pre-market  clearance  but 
rather  that,  for  compliance  purposes, 

2  Although  CARB  did  not  submit  the  Alternative 
Compliance  Plan  (ACP)  regulation  to  EPA  as  part 
of  their  November  15th  submittal,  CAKB  indicated 
their  intent  to  submit  it  to  EPA  in  early  1995.  EPA 
intends  to  act  on  the  ACP  regulation  as  soon  as  it 
is  received. 


manufacturers  may  be  required  to 
demonstrate  to  regulators  the  amount  of 
negligibly  reactive  compounds  claimed 
to  be  in  a  given  product. 

A  commenter  suggested  that  EPA 
should  consider  removing  the  VOG 
content  standard  for  the  dual  purpose 
Air  Freshener/Disinfectant  product 
category.  Another  commenter  suggested 
that  EPA  extend  the  compliance  date  for 
aerosol  fabric  protectants  to  January  1, 
1997.  EgA  believes  that  removing  or 
adjusting  these  standards  would  not  be 
prudent,  and  that  GARB  was  technically 
justified  in  creating  the  content 
standards.  In  addition,  because  this  is  a 
SIP  action,  it  is  not  appropriate  for  EPA 
to  modify  GARB’S  rule. 

A  commenting  organization  noted  its 
concern  that  the  consumer  product 
measure  has  a  disproportionate  impact 
on  aerosols  because  CFGs  and  HGFGs 
cannot  legally  be  used  as  propellants 
and  HFGs  are  not  a  viable  option  for  use 
in  consumer  products  because  of  US 
Department  of  Transportation 
regulations  and  limited  availability  of 
the  product.  The  commenter 
recommended  that  EPA  maintain  the 
February  1995  HVOG  limits  in  place 
beyond  1999.  EPA  supports  the  future 
effective  VOG  content  limits  originally 
established  by  GARB.  In  this  instance, 
alternative  product  forms  are  readily 
available  or  the  source  can  seek  an 
alternative  compliance  option. 

A  commenter  requested  the  removal 
of  the  “grandfather  clause”  for 
companies  using  ethanol  prior  to 
January  1, 1994,  and  stated  that  the 
antiperspirant  and  deodorant  MVOG 
standards  should  be  modified  to  allow 
fair  competition  among  firms.  EPA  and 
GARB  are  aware  that  the  grandfather 
clause  may  affect  some  manufacturers 
more  than  others.  GARB  has 
acknowledged  that  the  ethanol  issue 
will  be  reexamined  in  the  near  future. 
EPA  believes  that  this  issue  can  best  be 
addressed  by  the  affected  parties 
working  with  GARB  to  develop 
suggested  changes  which  will 
accomplish  or  enhance  the  same  overall 
reduction  goals.  GARB’s  expected 
reexamination  does  not  affect  EPA’s  SIP 
approval  at  this  time. 

A  commenter  stated  that  the 
antiperspirant  and  deodorant  limits  are 
not  technologically  feasible  or  realistic 
and  amoimt  to  a  him  on  the  aerosol  form 
of  these  products.  As  mentioned 
previously,  EPA  supports  the  future 
effective  limits  originally  established  by 
GARB.  In  this  instance,  alternative 
product  forms  are  readily  available,  or 
the  source  can  seek  an  alternative 
compliance  option. 


B.  California  Diesel  Fuel  and 
Reformulated  Gasoline  Rules 

In  EPA’s  proposed  FTP  (see  59  FR 
23385-6),  EPA  concluded  that  fuels 
meeting  Galifomia’s  diesel  fuel 
specifications  would  likely  produce 
lower  emissions  of  oxides  of  nitrogen 
(NOx)  than  fuels  meeting  EPA’s  current 
low  sulfur  diesel  specifications. 

Similarly,  Galifomia’s  Phase  I  and  Phase 
n  gasoline  standards  appear  to  provide 
at  least  as  great  emission  reductions  as 
the  federal  Phase  I  and  Phase  II 
standards  prescribed  by  section  211(k) 
of  the  Act  (see  59  FR  23384-5). 

In  EPA’s  FIP  proposal  Galifomia’s 
diesel  fuel  and  reformulated  gasoline 
programs  were  continued  wiffiout 
amendment  and  were  fully  credited.  No 
negative  comments  were  received 
regarding  the  GARB  programs. 

Following  the  proposal,  GARB 
submitted  these  programs  to  EPA. 
Approval  of  these  programs  as  part  of 
the  SIP  has  the  same  effect  as  the 
original  proposal  on  all  regulated  and 
otherwise  affected  parties.  Therefore, 
approval  of  the  submitted  fuels 
programs  into  the  SEP  may  be  finalized 
without  further  opportunity  for  public 
comment. 

-C.  CARB  and  SCAQMD  New- 
Technology  Measures 

The  1990  Amendments  to  the  Act 
added  section  182(e)(5),  which  applies 
exclusively  to  “Extreme”  ozone  areas. 
This  provision  authorizes  the  State  to 
use  conceptual,  as  yet  rmadopted 
measures  for  its  ozone  attaiimient 
demonstration  and  rate-of-progress  after 
the  year  2000,  if  these  measures 
anticipate  new  or  improved  technology 
or  control  techniques  and  are  not 
needed  to  meet  the  progress 
requirements  for  the  first  10  years. 

The  South  Goast  Air  Quality 
Management  Plan  (AQMP)  generally 
discusses  control  areas  and  approaches 
that  are  appropriate  for  long-range 
development  and  adoption  in 
accordance  with  section  182(e)(5).  To 
illustrate  the  SGAQMD’s  commitment  in 
this  area,  the  AQMP  also  includes  a 
summary  of  a  broad  range  of  clean 
technology  development  projects 
sponsored  by  the  SGAQMD’s 
Technology  Advancement  Office  (TAO) 
(Appendix  IV-G)  and  lists  of  TAO 
current  or  recently-completed  projects 
for  mobile  sources  (Executive  Summary, 
Table  7-5)  and  stationary  sources 
(Executive  Summary,  Table  7-6). 

As  required  by  the  Act,  the 
SGAQMD’s  1994  AQMP  Board 
Resolution  94-36,  includes  the 
following  finding: 
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That  the  District  is  committed  to  develop 
contingency  measures  for  the  Section 
182(e)(5)  long-term  measures  and  submit 
them  to  the  U.S.  Environmental  Protection 
Agency  no  later  than  three  years  before 
implementation  of  the  Section  182(e)(5) 
measures.  Finding  33,  page  11. 

CARB  also  submitted  a  commitment 
to  develop  the  required  contingency 
measures  for  implementation  in  the 
event  that  the  State  or  South  Coast  new- 
technology  measures  are  unsuccessful 
(1994  ClaUfomia  SIP  for  Ozone,  Volume 
I,  page  1-34). 

To  qualify  for  the  section  182(e)(5) 
authorization,  the  State  submitted  a 
demonstration  that  reductions  horn  both 
the  CARB  and  SCAQMD  new- 
technology  measures  are  not  needed  to 
achieve  the  first  10  years  of  progress 
required  under  the  Act. 

EPA  interprets  the  Act  to  allow  EPA 
to  approve  the  State’s  new-technology 
measiues  and  credit  them  toward  the 
SIP’S  attainment  demonstration,  even 
before  EPA  determines  that  the  South 
Coast  ozone  SIP  attainment 
demonstration  is  fully  approvable. 
Assiuning  the  State  makes  the  required 
commitment  to  submit  contingency 
measiues  and  the  Administrator 
concludes  that  the  measures  are  not 
needed  to  achieve  the  first  10  years  of 
progress,  the  provisions  of  section 
182(e)(5)  authorize  the  Administrator  to 
approve  and  credit  the  State’s 
conceptual  measures  at  this  time. 

These  measures  necessarily  are 
preliminary,  and  as  such  lack  both 
regulations  and  technical  support  or 
even  decisions  regarding  specific 
directions  and  approaches.  Complete 
SIP  rule  elements  are  dependent  upon 
future  years  of  research  projects, 
analyses  of  technologies  and  associated 
commercial  feasibility,  public 
workshops,  and  public  decisionmaking. 
Eventually,  the  measiues  must  become 
federally  enforceable  regulations,  and  in 
that  process  undergo  full  public 
involvement  both  at  the  State  and  local 
level  and  through  formal  EPA  SIP 
approval  action. 

CARB  and  SCAQMD  have  imdertaken 
the  new-technology  measure  obligations 
to  achieve,  in  conjunction  with  odier 
elements  of  the  Sff  submittal,  ozone 
attainment  in  the  South  Ck>ast  by  the 
year  2010.  'These  initiatives  rest  upon 
past  accomplishments  and  extensive 
present  investments  of  both  CARB  and 
SCAQMD  in  developing  new  clean 
technologies  through  the 
commercialization  and  regulatory 
stages. 

In  the  final  FTP  dociunent,  EPA  took 
“interim  final”  action  to  approve  the 
SCAQMD  and  CARB  new-technology 
provisions  listed  below.  EPA  foimd  that 


good  cause  existed  to  approve  the 
State’s  measiues,  deferring  further 
notice  and  comment  until  after 
promulgation,  because  of  the  impending 
court  deadline  for  FIP  issuance  and  the 
Agency’s  belief  that  the  public  interest 
strongly  favored  approval  of  the  newly- 
adopted  SIP  measures  rather  than 
promulgation  of  Federal  alternatives.  In 
the  final  FEP  action,  therefore,  EPA 
invoked  the  good  cause  exception  under 
the  APA,  which  allows  for  issuance  of 
“interim  final”  rules  in  cases  where  it 
is  “impracticable,  unnecessary,  or 
contrary  to  the  public  interest”  to 
provide  an  opportunity  for  notice  and 
comment  before  issuing  the  final  rule 
(see  5  U.S.C.  702). 

'Thus,  EPA  determined  that 
California’s  section  182(e)(5)  measiues 
warranted  approval  in  an  interim  final 
rulemaking.  The  rescission  of  the  FIP 
does  not  alter  EPA’s  view.  For  EPA  to 
formally  withdraw  its  approval  pending 
comment,  simply  because  the  Ffi*  has 
been  rescinded,  would  amount  to  an 
empty  exercise.  It  would  also  confuse 
the  public  and  retard  progress  on  the 
state  plan  for  reasons  having  nothing  to 
do  with  the  merits  of  the  approval. 
Commenters  will  not  be  disadvantaged, 
since  EPA  intends  to  give  them  a  full 
and  immediate  opportunity  to  be  heard 
during  the  comment  period. 

Although  these  interim  final  SIP 
actions  are  effective  on  September  20, 
1995,  EPA  invites  public  comments  on 
the  approval  actions.  Under  the  APA, 
interim  final  rules  are  final  for  the 
interim  period  lasting  until  the  Agency 
takes  further  action  following 
consideration  of  post-promulgation 
comments.  Public  comments  must  be 
submitted  in  writing  to  EPA  at  the 
address  indicated  at  the  beginning  of 
this  document  on  or  before  September 
20, 1995.  As  discussed  above,  further 
and  more  extensive  opportunities  for 
public  involvement  will  arise  as  the 
CARB  and  SCAQMD  new-technology 
measures  are  developed  and  adopted  in 
regulatory  form,  and  again  as  EPA  takes 
SIP  rulemaking  action  on  the  submitted 
regulations. 

1 .  SCAQMD  New-Technology  Measures 

Advance  Tech-CTS  (Coating 
Technologies),  ADV-CTS-01,  adoption 
2003,  23.9  tpd  ROG^; 

Advanced  Tech-Fugitives,  ADV-FUG, 
adoption  2003,  23.1  tpd  ROG; 

Advance  Tech-Process  Related 
Emissions,  ADV-PRC,  adoption  2003, 
12.3  tpd  R(3G; 


^ROG  (reactive  organic  gases)  is  used  by 
California  in  lieu  of  EPA’s  VOC  Unlike  VOC,  ROG 
includes  ethane. 


Advance  Tech-Unspecified, 

Stationary  Sources,  ADV-UNSP, 
adoption  2003,  67  tpd  ROG; 

Advance  Tech-CTS  (Coatings 
Technologies),  ADV-CTS-02, 54.7  tpd 
ROG. 

2.  CARB  New-Technology  Measures 
Improved  Control  Technology  for 
LDVs,  M-2,  adoption  2000, 
implementation  2004-5,  2010  emission 
reductions — 10  tpd  ROG,  15  tpd  NOx; 

Off-road  diesel  equipment — 2.5  g/ 
bhp-hr  NOx  standard,  M-9,  adoption 
2001,  implementation  2005,  2010 
emission  reductions — 3  tpd  ROG,  31  tpd 
NOx; 

Consumer  products  advanced 
technology  and  market  incentives 
measure,  CP— 4,  adoption  2005, 
implementation  2009,  2010  emission 
reductions — 46  tpd  ROG; 

Additional  measures,  2009-2010 
emission  reductions — 79  tpd  ROG,  60 
tpd  NOx.  The  measures  include  possible 
market-incentive  measures  and  possible 
operational  measures  applicable  to 
heavy-duty  vehicles. 

n.  EPA  Action 

EPA  is  here  finalizing  action  to 
approve  the  above  rules  and  measures 
for  inclusion  into  the  California  SIP. 

EPA  is  approving  the  submittals  under 
section  110(k)(3)  as  meeting  the 
requirements  of  section  110(a)  of  the 
CAA.  This  approval  action  will 
incorporate  these  rules  and  measures 
into  the  federally  approved  SIP.  The 
intended  effect  of  approving  these  rules 
and  measures  is  to  regulate  emissions  of 
VCXZs,  NOx,  sulfiir  oxides  (SOx), 
particulate  matter,  and  air  toxics  in 
accordance  with  the  requirements  of  the 
CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  septurately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

m.  Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
business,  small  not-for-profit  enterprises 
and  government  entities  with 
jurisdiction  over  populations  of  less 
than  50,000. 
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SIP  approvals  vinder  sections  110  and 
301  and  subchapter  I,  part  D  of  the  CAA, 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal  state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIP’s  on  such  grounds. 

Union  Electric  Co.  v.  U.S.E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

The  0^^  has  exempted  this  action 
firom  review  under  Executive  Order 
12866. 

IV.  Unfunded  Mandates 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (“Unfunded  Mandates  Act”) 
signed  into  law  on  March  22, 1995,  EPA 
must  imdertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  rrsts  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
agmegate. 

Through  submission  of  these  SIP 
revisions,  the  State  and  any  affected 
local  or  tribal  governments  have  elected 
to  adopt  the  program  provided  for  imder 
section  110  and  182(b)  of  the  CAA. 
These  rules  may  bind  State,  local,  and 
tribal  governments  to  perform  certain 
actions  and  also  require  the  private 
sector  to  perform  certain  duties.  To  the 
extent  that  the  rules  being  approved  by 
this  action  will  impose  any  mandate 
upon  the  State,  local,  or  tribal 
governments  either  as  the  owner  or 
operator  of  a  source  or  as  a  regulator,  or 
would  impose  any  mandate  upon  the 
private  sector,  EPA’s  action  will  impose 
no  new  requirements:  such  sources  are 
already  subject  to  these  requirements 
imder  State  law.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  fi'om  this  action.  EPA  has  also 
determined  that  this  final  action  does 
not  include  a  mandate  that  may  result 
in  estimated  costs  of  $100  million  or 
more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

List  of  Subjects  in  40  CFR  Part  52 
Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 


Oxides  of  nitrogen.  Ozone,  Reporting 
and  recordkeeping  requirements. 

Volatile  organic  compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  bn  July  1, 1982. 

Dated:  July  5, 1995. 

Felicia  Marcus, 

Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(204)  to  read  as 
follows: 

§52.220  Identification  of  plan. 
***** 

(c)  *  *  * 

(204)  New  and  amended  plans  and 
regulations  for  the  following  agencies 
were  submitted  on  November  15, 1994, 
by  the  Governor’s  designee. 

(i)  Incorporation  by  reference. 

(xA)  Caliromia  Air  Resources  Board. 

(1)  Title  17,  California  Code  of 
Regulations,  Subchapter  8.5,  Consiuner 
Products,  Article  1,  Antiperspirants  and 
Deodorants,  Sections  94500-94506.5 
and  Article  2,  Consumer  Products, 
Sections  94507-94517,  adopted  on 
December  27, 1990,  August  14, 1991, 
and  September  21, 1992. 

(2)  Title  13,  California  Code  of 
Regulations,  Diesel  Fuel  Regulations, 
Sections  2281-2282,  adopted  on  August 
22, 1989,  Jime  21, 1990,  April  15, 1991, 
October  15, 1993,  and  August  24, 1994. 

(3)  Title  13,  California  Code  of 
Regulations,  Reformulated  Gasoline 
Regulations,  Sections  2250,  2252, 

2253.4,  2254,  2257,  2260,  2261,  2262.1, 
2262.2,  2262.3,  2262.4,  2262.5,  2262.6, 
2262.7,  2263,  2264,  2266-2272,  and 
2296,  2297,  adopted  on  April  1, 1991, 
May  23, 1991,  and  September  18, 1992. 

(4)  Long  Term  Measures,  Improved 
Control  Technology  for  Light-Duty 
Vehicles  (Measure  M2),  Off-Road 
Industrial  Equipment  (Diesel), 

Consumer  Products  Long-Term  Program 
(Measure  CP4),  and  Additional 
Measures  (Possible  Market-Incentive 
Measures  and  Possible  Operational 
Measures  Applicable  to  Heavy-Duty 
Vehicles),  as  contained  in  “The 
California  State  Implementation  Plan  for 
Ozone,  Volume  H:  The  Air  Resources 
Board’s  Mobile  Source  and  Consumer 


Products  Elements,”  adopted  on 
November  15, 1994. 

(B)  South  Coast  Air  Quality 
Management  District. 

(1)  Long  Term  Measures,  Advance 
Technology  for  Coating  Technologies 
(Measure  ADV-CfS-Ol),  Advance 
Technology  for  Fugitives  (Measure 
ADV-FUG),  Advance  Technologies  for 
Process  Related  Emissions  (Measure 
ADV-PRC),  Advance  Technologies  for 
Unspecified  Stationary  Sources 
(Measure  ADV-UNSPh  and  Advance 
Technology  for  Coating  Technologies 
(Measure  ADV-CTS-02),  as  contained 
in  the  “1994  Air  Quality  Management 
Plan,”  adopted  on  September  9, 1994. 
***** 
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40  CFR  Part  52 

[CA  126-1 -7083a;  FRL-5267-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Califomia  State 
Implementation  Plan  Revision,  El 
Dorado  County  Air  Pollution  Control 
District  and  Yolo-Solano  Air  Quality 
Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan.  The 
revisions  concern  rules  firOm  tlie 
following  districts:  the  El  Dorado 
County  Air  Pollution  Control  District 
(EDCAPCD)  and  the  Yolo-Solano  Air 
Quality  Management  District 
(YSAQMD).  This  approval  action  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  The  intended  effect  of 
approving  these  rules  is  to  regulate 
emissions  of  volatile  organic 
compounds  (V(Xls)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
The  revised  rules  control  VOC 
emissions  from  cutback  and  emulsified 
asphalt  and  the  storage  and  transfer  of 
organic  liquids.  Thus,  EPA  is  finalizing 
the  approval  of  these  revisions  into  the 
Califomia  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards,  and  plan  requirements  for 
nonattainment  areas. 

DATES:  This  final  mle  is  effective  on 
October  20, 1995  unless  adverse  or 
critical  comments  are  received  by 
September  20, 1995.  If  the  effective  date 
is  delayed,  a  timely  notice  will  be 
published  in  the  Federal  Register. 
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ADDRESSES:  Copies  of  the  rules  and 
EPA’s  evaluation  report  for  each  rule  are 
available  for  public  inspection  at  EPA’s 
Region  DC  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
available  for  inspection  at  the  following 
locations: 

Rulemaking  Section  (A-5-3),  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

Environmental  Protection  Agency,  Air 
Docket  (6102),  401  “M”  Street.  S.W., 
Washington,  D.C.  20460. 

California  Air  Resources  Board, 

Stationary  Soiuce  Division,  Rule 
Evaluation  Section,  2020  “L”  Street, 
Sacramento,  CA  95814. 

El  Dorado  County  Air  Pollution  Control 
District,  2850  Fairlane  Court, 
Placerville,  CA  95667. 

Yolo-Solano  Air  Quality  Management 
District,  1947  Galileo  Court,  Suite 
103,  Davis,  CA  95616. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  F.  James,  Rulemaking  Section 
(A— 5— 3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 

Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1191. 

SUPPLEMENTARY  INFORMATION: 
Applicability 

The  rules  being  approved  into  the 
California  SIP  include:  the  EDCAPCD’s 
Rule  224,  “Cutback  and  Emulsified 
Asphalt  Paving  Materials,”  and  the 
YSAQMD’s  Rule  2.21,  “Vapor  Control 
for  Organic  Liquid  Storage  and 
Transfer.”  These  rules  were  submitted 
by  the  California  Air  Resources  Board  to 
EPA  on  November  30, 1994. 

Background 

On  March  3, 1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  Act  or 
pre-amended  Act),  that  included 
portions  of  El  Dorado  and  Yolo-Solano 
Counties  in  the  Sacramento  Metro  Area. 
43  FR  8964, 40  CFR  81.305.  Because 
these  areas  were  unable  to  meet  the 
statutory  attainment  date  of  December 
31, 1982,  California  requested  imder 
section  172(a)(2),  and  ^A  approved,  an 
extension  of  the  attainment  date  to 
December  31. 1987.  (40  CFR  52.222).  On 
May  26, 1988,  EPA  notified  the 
Governor  of  California,  pursuant  to 
section  110(a)(2)(H)  of  the  1977  Act,  that 
the  above  districts’  portions  of  the 
California  SIP  were  inadequate  to  attain 
and  maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA’s  SIP- 


Call).  On  November  15, 1990,  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Pub.  L.  101-549, 104  Stat. 

2399,  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  estabfished  a  deadline  of  May 
15, 1991,  for  states  to  submit  corrections 
of  those  deficiencies. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattaimnent  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.!  EPA’s  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  At  the  time  of  enactment  of  the 
amendments,  the  Sacramento  Metro 
Area  was  classified  as  serious;  ^ 
therefore,  these  areas  were  subject  to  the 
RACT  fix-up  requirement  and  the  May 
15, 1991  deadline. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  November . 

30. 1994,  including  the  rules  being  acted 
on  in  this  notice.  This  notice  addresses 
EPA’s  direct-final  action  for  the 
EDCAPCD’s  Rule  224,  “Cutback  and 
Emulsified  Asphalt  Paving  Materials” 
and  the  YSAQMD’s  Rule  2.21,  “Vapor 
Control  for  Organic  Liquid  Storage  and 
Transfer.”  The  EDCAPCD  adopted  Rule 
224  on  September  27, 1994,  and  the 
YSAQMD  adopted  Rule  2.21  on  March 

23. 1994.  These  submitted  rules  were 
found  to  be  complete  on  January  30, 
1995,  pursuant  to  EPA’s  completeness 
criteria  that  are  set  forth  in  40  CFR  part 
51  Appendix  V  ^  and  are  being  finalized 
for  approval  into  the  SIP. 

The  EDCAPCD’s  Rule  224  prohibits 
the  discharge  of  volatile  organic 
compoimds  (VOCs)  to  the  atmosphere 
from  the  manufacture,  mixing,  storage 
or  use  of  cutback  or  emulsifi^  asphalt 


■  Among  other  things,  the  pre-amendment 
guidance  consists  of  those  portions  of  the  proposed 
Post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044  (November  24, 1987); 
“Issues  Relating  to  VOC  Regulation  Outpoints, 
Deflciencies,  and  Deviations,  Clarification  to 
Appendix  D  of  November  24, 1987  Federal  Register 
Notice”  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25, 1988); 
and  the  existing  control  technique  guidelines 
(CTGs). 

2  The  Sacramento  Metro  Area  was  reclassified 
from  serious  to  severe  on  June  1, 1995.  See  60  FR 
20237  (April  25, 1995). 

3  EPA  adopted  the  completeness  criteria  on 
February  16, 1990  (55  FR  5830)  and,  pursuant  to 
section  110(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26, 1991  (56  FR  42216). 


for  road  paving,  construction  or 
maintenance  purposes.  The  YSAQMD’s 
Rule  2.21  limits  the  emissions  of 
volatile  organic  compounds  (VOCs) 
from  the  storage  and  transfer  of  organic 
liquids.  VOCs  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  These  rules  were  originally 
adopted  as  part  of  the  EDCAPCD’s  and 
the  YSAQMD’s  efforts  to  achieve  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone  and  in  response  to 
EPA’s  SIP-Call  find  the  section 
182(a)(2)(A)  CAA  requirement.  The 
following  is  EPA’s  evaluation  and  final 
action  for  these  rules. 

EPA  Evaluation  and  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  foimd 
in  section  110  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today’s  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  H*A  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA,  Congress  ratified  EPA’s  use  of 
these  docum,ents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
“fix-up”  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTG  applicable  to 
EDCAPCD’s  Rule  224  is  entitled, 
“Control  of  Volatile  Organic 
Compovmds  from  Use  of  Cutback 
Asphalt  (EPA-450/2-77-O37).”  The 
CTGs  applicable  to  YSAQMD’s  Rule 
2.21  are  entitled,  “Control  of 
Hydrocarbons  from  Tank  Truck 
Gasoline  Loading  Terminals  (EPA-450/ 
2-77-026),”  “Control  of  Volatile 
Organic  Emissions  from  Bulk  Gasoline 
Plants  (EPA-450/2-77-035),”  “Control 
of  Volatile  Organic  Emissions  from 
Storage  of  Petroleum  Liquids  in  Fixed- 
Roof  Tanks  (EPA-450/2-77-036),” 
“Control  of  Volatile  Organic  Emissions 
from  Petroleum  Liquid  Storage  in 
External  Floating  Roof  Tanks  (EPA-450/ 
2-78-047),”  and  “(Control  of  Volatile 
Organic  Compound  Leaks  from  Gasoline 
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Tank  TuxAls  Md  Vapor  CoHectioB' 
Sy^maos  ^PA-r^SOfi-TS-dSl).”  Fnrth» 
intafMtetiidcMM  of  S*A  poycy  are  £(Mad 
in  the  Blue  Book,  referi^  to  in  footnote 
1.  In  general,  these  guidance  documents 
have  been  set  forth  to  ensure  that  VOC 
rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

The  EDCAPCD’s  submitted  Rule  224, 
“Cutback  and  Emulsified  Asphalt 
Paving  Materials,”  includes  the 
following  significant  changes  from  the 
cvurent  SIP: 

•  The  definitions  of  cutback  asphalt, 
penetrating  prime  coat,  and  VOC  have 
been  updated  to  be  consistent  with  EPA 
guidelines  and  policy.  The  definition  for 
ozone  season  has  been  deleted  since  the 
term  is  no  longer  used  in  the  rule. 

•  The  provision  allowing  Executive 
Officer  discretion  for  the  approval  of 
alternative  test  methods  has  been 
deleted. 

•  The  ASTM  methods  referenced  now 
include  their  dates  of  adoption/revision. 

•  The  recordkeeping  requirements 
have  been  significantly  improved.  The 
rule  explicitly  requires  daily  records. 
Records  of  final  destinations  are  now 
required  for  the  shipping  of  asphalt 
products.  Test  meth(^  results  are 
reqmred  to  be  recorded. 

The  YSAQMD’s  submitted  Rule  2.21, 
“Vapor  Control  for  Organic  Liquid 
Storage  and  Transfer,”  includes  the 
following  significant  changes  fiom  the 
current  SIP: 

•  The  YSAQMD’s  Rule  2.21.1, 
“Storage  of  Organic  Liquids,”  has  been 
rescinded  and  its  requirements 
incoroorated  into  Rule  2.21. 

•  ’The  rule’s  applicability  has  been 
clarified.  Exemptions  are  clearly 
identified  in  this  section. 

•  The  following  definitions  have  been 
added  to  the  rule:  background, 
efficiency,  gas  tight,  gasoline,  leak  free, 
loading  facility,  maintenance,  organic 
liqmd,  storage  container,  submerged  fill 
pipe,  vapor  tight,  and  viewport. 

•  The  vapor  recovery  emission 
standard  for  organic  liquid  loading  has 
been  tightened  to  0.08  lb/1000  gallons 
from  0.65  lb/1000  gallons.  The  vapor 
control  requirement  for  organic  liquid 
storage  has  increased  from  90%  to  95%. 

•  The  requirements  for  the  inspection 
of  primary  and  secondary  seals  are 
provided  in  this  section. 

•  The  recordkeeping  requirements 
have  been  updated.  Appropriate  test 
methods  are  referenced  correctly. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore, 
the  EDCAPCD’s  Rule  224,  “Cutback  and 
Emulsified  Asphalt  Paving  Materials,” 
and  the  YSAQMD’s  Rule  2.21,  “Vapor 


Control  for  Or^nic  liqukl  Storage  and 
Transfer,”  ara  being  appacrradtm^ 
section  ll0(kK3)  of  Rm  CAA  ac  maatfaig 
the  requirements  of  section  110(a)  and 
part  D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  reouirements.  * 
l^A  is  publishing  this  notice  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  October  20, 

1995,  unless,  by  September  20, 1995, 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  October  20, 1995. 

Regulatory  Process 
Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  wiDnot  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  population  of  less 
than  50,000. 

SIP  approvals  under  sections  110  and 
301(a)  and  subchapter  I,  Part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  afiected.  Moreover, 
due  to  the  nature  of  the  Federal-state 


relatimship  under  the  CAA,  fNreparation 
of  •  regulatory  flexibility  anefyi^  would 
cMMtitute  Federal  inquiry  into 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 

Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Unfunded  Mandates 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (“Unfunded  Mandates  Act”), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  afiected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  imder  Part  D  of 
the  Clean  Air  Act.  These  rules  may  bind 
State,  local,  and  tribal  governments  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  The  rules  being  approved  by  this 
action  will  impose  no  new  requirements 
because  affected  sources  are  already 
subject  to  these  regulations  under  State 
law.  Therefore,  no  additional  costs  to 
State,  local,  or  tribal  governments  or  to 
the  private  sector  result  fit)m  this  action. 
EPA  has  also  determined  that  this  final 
action  does  not  include  a  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

The  OMB  has  exempted  this  action 
from  review  under  Executive  Order 
12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  July  21, 1995. 

John  Wise, 

Acting  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as  follows: 


I 
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PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Subpart  F— California 

Authority:  42  U.S.C  7401-7671q. 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(207)(i)  (B)  and  (C) 
to  read  as  follows: 

f  52.220  Identification  of  plan. 
***** 

*  *  * 

(207)*  *  * 

(i)*  *  * 

(B)  El  Dorado  County  Air  Pollution 
Control  District. 

(1)  Rule  224,  adopted  on  September 
27, 1994. 

(C)  Yolo-Solano  Air  Quality 
Management  District. 

(1)  Rule  2.21,  adopted  on  March  23, 
1994. 

***** 

[FR  Doc  95-20594  Filed  8-18-95;  8:45  am) 
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40CFR  Part  52 

PLI 2-41-6909;  FRL-5281-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AQBtCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  On  June  29, 1990,  the  United 
States  Environmental  Protection  Agency 
(USEPA)  promulgated  Federal 
stationary  smuce  volatile  organic 
compound  (VOC)  control  measures 
representing  reasonably  available 
control  teclmology  (RACT)  for  emission 
sources  located  in  six  northeastern 
Illinois  (Chicago  area)  counties:  Cook, 
DuPage,  Kane,  Lake,  McHenry  and  Will. 
The  USEPA  also  took  final  rulemaking 
action  on  certain  VOC  RACT  rules 
previously  adopted  and  submitted  by 
the  State  of  Illinois  for  inclusion  in  its 
State  Implementation  Plan  (SIP). 
Included  in  the  USEPA’s  rules  was  a 
requirement  that  the  Viskase 
Corporation’s  (Viskase)  cellulose  food 
casing  facility  in  Bedford  Park  (Cook 
County)  be  subject  to  the  “generic”  rule 
for  miscellaneous  fabricated  product 
manufactiiring  processes  and  the 
“generic”  rule  for  miscellaneoris 
formulation  manu&cturing  processes. 
On  July  19, 1990,  Viskase  requested  that 
US^A  reconsider  its  rules  as 
applicable  to  Viskase’s  operations  and, 
as  a  result,  the  USEPA  convened  a 
proceeding  for  reconsideration.  On  May 


31, 1991,  USEPA  also  issued  a  stay  of 
the  applicable  rules  pending 
reconsideration.  On  November  18, 1994, 
USEPA  proposed  to  promulgate  site- 
specific  RACT  control  requirements  for 
Viskase’s  operations.  In  addition, 

USEPA  proposed  to  disapprove  an 
“Adjusted  ^CT  standai^”  for  Viskase 
submitted  by  Illinois  on  February  24, 
1989.  Finally,  USEPA  proposed  to 
withdraw  the  May  31, 1991  stay.  In  this 
rule,  the  USEPA  is  taldng  final  action 
consistent  with  its  proposal. 

EFFECTIVE  DATE:  This  rule  is  efiective  on 
September  20,*  1995. 

ADDRESSES:  The  docket  for  this  action 
(Docket  No.  A-93-37),  which  contains 
the  public  comments,  is  located  for 
public  inspection  and  copying  at  the 
following  addresses.  We  recommend 
that  you  contact  Fayette  Bright  (312/ 
886-6069)  before  visiting  the  Chicago 
location  and  Rachel  Romine  (202/245— 
3639)  before  visiting  the  Washington, 
D.C.  location.  A  reasonable  fee  may  be 
charged  for  copying. 

U.S.  Environmental  Protection  Agency, 
Region  5,  Regulation  Development 
Branch,  18th  Floor,  Southwest,  77 
West  Jackson  Blvd.,  Chicago,  Illinois 
60604. 

Office  of  Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  Docket  No.  A-93-37,  Room 
M1500,  Waterside  Mall,  401  M  Street, 
S.W.,  Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Rosenthal,  Regulation 
Development  Branch,  United  States 
Environmental  Protection  Agency, 
Region  5,  (312)  886-6052,  at  the  Chicago 
address  indicated  above. 

SUPPLEMENTARY  INFORMATION:  USEPA’s 
November  18, 1994  proposal  discusses 
in  detail  the  background  related  to  the 
present  rulemaking.  59  FR  59734.  This 
includes  a  discussion  of  the  applicable 
regulatory  history,  as  well  as  ffie 
settlement  agreement  in  Wisconsin  v. 
Reilly.  No.  87-C-0395  (E.D.  Wis.  1987), 
whidi  required  USEPA  to  promulgate 
an  ozone  implementation  plan  for 
northeastern  Illinois.  The  proposal  also 
discusses  the  rationale  for  USEPA’s 
determination  that  the  Adjusted  RACT 
limit  for  Viskase  submitted  by  Illinois 
on  February  24, 1989  was  not  consistent 
with  the  Clean  Air  Act,  due  to  the 
exclusion  of  daily  emission  limits  and 
recordkeeping  requirements  which 
would  make  the  RACT  limits 
enforceable.  As  a  result,  USEPA 
proposed  a  site-specific  RACT 
requirement  generally  consistent  with 
the  State  submission,  but  containing  the 
necessary  daily  emission  limits  and 
appropriate  recordkeeping 


requirements.  On  December  19, 1994, 
Viskase  submitted  comments  that 
supported  the  proposed  RACT  rule  and 
urged  its  adoption  in  final  rulemaking. 

As  a  result,  USEPA  has  concluded 
that  RACT  for  Viskase  consists  of  the 
following: 

(1)  Volatile  Organic  Material  (VOM) 
emissions  shall  never  exceed  3.30  tons 
per  day. 

(2)  VOM  emissions  shall  not  exceed 
2.22  tons  per  day,  on  a  monthly  average, 
diuing  June,  July,  and  Au^st.t 

(3)  VOM  emissions  shall  not  exceed 
2.44  tons  per  day  during  Jiuie,  July,  and 
August. 

(4)  Compliance  with  the  emission 
limits  in  items  1-3  above,  and  the 
records  in  item  5  below,  shall  be 
determined  using  an  emission  factor  of 
“0.72  pounds  of  VOM  emissions  per 
pound  of  carbon  disulfide  consumed.” 

(5)  Viskase  must  keep  the  following 
daily  records: 

(a)  The  pounds  of  carbon  disulfide  per 
charge  for  its  fibrous  process.  If  charges 
with  different  levels  of  carbon  disulfide 
per  charge  are  used  the  same  day.  a 
separate  record  must  be  kept  for  each 
level  of  carbon  disulfide  per  charge. 

(b)  The  pounds  of  carbon  disulfide 
per  charge  for  its  NOJAX  process.  If 
charges  with  different  levels  of  carbon 
disulfide  per  charge  are  used  the  same 
day,  a  separate  record  must  be  kept  for 
each  level  of  carbon  disulfide  per 
charge. 

(c)  The  number  of  charges  per  day,  for 
each  level  of  carbon  disulfide  per 
charge,  used  in  Viskase’s  Fibrous 
process. 

(d)  The  number  of  charges  per  day,  for 
each  level  of  carbon  disulfide  per 
charge,  used  in  Viskase’s  NOJAX 
process. 

(e)  The  total  quantity  of  carbon 
disulfide  used  per  day  in  Viskase’s 
Fibrous  process,  the  total  quantity  of 
carbon  disulfide  used  per  day  in 
Viskase’s  NOJAX  process,  and  the  daily 
VOM  emissions  resulting  fi'om  use  of 
the  carbon  disulfide. 

(f)  'The  monthly  use  of  carbon 
disulfide,  and  the  monthly  VOM 
emissions  resulting  from  use  of  the 
carbon  disulfide,  during  Jime,  July,  and 
August. 

(6)  Any  violation  of  the  emission 
limits  in  items  1,  2,  or  3  above  must  be 
reported  to  USEPA  within  30  days  of  its 
occurrence. 

(7)  In  order  to  determine  daily  and 
monthly  VOM  emissions,  the  test 
methods  in  section  52.741(a)(4)  may  be 
used  in  addition  to,  and  take  precedence 
over,  the  emission  factor  cited  in  item 

4  above.  Method  15  is  to  be  used  instead 
of  Methods  18,  25,  and  25  A  when  the 
test  methods  in  section  52.741(a)(4)  are 
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used  to  detennine  VOM  emissions  from 
Viskase’s  cellulose  food  casing  facility. 

Compliance  with  these  requirements 
is  required  three  months  from  the  date 
this  action  becomes  final.  This  will 
allow  time  for  Viskase  to  develop  its 
recordkeeping  procedtnes. 

Summary  and  Conclusions 

This  rule  takes  final  action  to 
disapprove  the  requested  SIP  revision 
submitted  by  Illinois  Environmental 
Protection  Agency  because  of  the 
reasons  provided  in  the  November  18, 
1994  proposal.  USEPA  is  also 
promulgating  RACT  VOC  emission 
limits  generdly  consistent  with  what 
was  adopted  by  the  Illinois  Pollution 
Control  Board.  However,  USEPA  has 
added  daily  emission  limits  and 
recordkeeping  requirements  which  will 
make  the  RACT  limits  enforceable.  In 
addition,  USEPA  is  withdrawing  the 
May  31, 1991,  stay. 

USEPA  is  taking  this  action  pursuant 
to  its  authority  imder  section  110(k)(6) 
of  the  Act  to  correct  through  rulemaldng 
any  plan  or  plan  revision.  >  USEPA  is 
interpreting  this  provision  to  authorize 
the  Agency  to  m^e  corrections  to  a 
promulgated  regulation  when  it  is 
shown  to  USEPA ’s  satisfaction  that  the 
information  made  available  to  the 
Agency  at  the  time  of  promulgation  is 
subsequently  demonstrated  to  have  been 
clearly  inadequate,  and  other 
information  persuasively  supports  a 
change  in  the  regulation.  See  57  FR 
6762  at  6763  (November  3,0, 1992).  In 
this  case,  the  information  made 
available  to  USEPA  dming  the 
rulemaking  for  Viskase  was  inadequate 
for  the  development  of  a  site-specific 
RACT  determination.^ 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  the  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 


■  Since  USEPA  is  taking  this  action  pursuant  to 
section  110(k)(6),  USEPA  believes  that  section  193 
of  the  Act  (the  savings  clause)  is  inapplicable.  By 
its  temts,  section  110(k)(6)  does  not  require  any 
additional  submission  or  evidence.  Section  193 
requires  an  assurance  of  equivalency  for  any 
revision  and,  in  order  to  provide  for  equivalency, 
the  State  would  need  to  provide  for  compensating 
reductions.  USEPA  believes  that  this  conflict 
should  be  resolved  concluding  that  section 
110(k)(6)  is  not  constrained  by  the  savings  clause 
requirement  of  equivalent  reductions.  USEPA 
believes  that  the  State  and  the  sources  within  the 
State  should  not  have  to  bear  the  burden  of 
additional  reductions  where  USEPA  lacked 
important  site-specific  information  at  the  time  of  an 
initial  promulgation.  This  is  particularly  true  in  the 
case  of  FIPs,  where  USEPA  t^es  the  lead  in 
developing  the  regulations  and  is  not  merely  acting 
on  State-submitted  regulations. 

2  As  discussed  in  the  Notice  of  Proposed 
Rulemaking,  USEPA  was  required  to  promulgate 
the  June  29, 1990,  regulations  under  the  tight 
timeframe  ordered  by  the  Court  in  Wisconsin  v. 
Reilly. 


final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  the  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

This  action  involves  only  one  source, 
Viskase  Corporation.  Viskase  is  not  a 
small  entity.  Therefore,  the  USEPA 
certifies  that  this  RACT  promulgation 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  ^  filed  in  the  United  States 
(Ik)urt  of  Appeals  for  the  appropriate 
circuit  by  October  20, 1995.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
piupose  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectivenes  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act”),  signed 
into  law  on  March  22, 1995,  the  USEPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  Section  205,  the  USEPA  must 
select  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  USEPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  vmiquely 
impacted  by  the  rule. 

The  USEPA  has  determined  that  the 
approval  action  promulgated  today  does 
not  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector. 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866 
review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone. 


Dated:  August  7, 1995. 

Carol  M.  Browno', 

Administrator. 

For  reasons  set  forth  in  the  preamble, 
part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  O— Illinois 

2.  Section  52.741  is  amended  by 
adding  paragraph  (u)(8)  and  removing 
and  reserving  paragraph  (z)(l)  to  read  as 
follows: 

§  52.741  Control  strategy:  Ozone  control 
measures  for  Cook,  Duftege,  Kane,  Lake, 
McHenry,  and  Will  Counties. 
***** 

(u) *  *  * 

(8)  The  control,  recordkeeping  £md 
reporting  requirements  in  this  paragraph 
apply  to  the  cellulose  food  casing 
manufacturing  operations  at  the  Viskase 
Corporation  plant  in  Bedford  Park, 
Illinois  (Ck}ok  Coimty)  instead  of  the 
requirements  in  paragraph  (v)  of  this 
section,  the  other  parts  of  paragraph  (u) 
of  this  section,  and  the  recordkeeping 
requirements  in  paragraph  (y)  of  this 
section.  Unless  otherwise  stated,  the 
following  requirements  must  be  met  by 
Viskase  on  and  after  November  21, 

1995. 

(i)  VOM  emissions  shall  never  exceed 
3.30  tons  per  day. 

(ii)  VOM  emissions  shall  not  exceed 
2.22  tons  per  day,  on  a  monthly  average, 
during  Jime,  July,  and  August. 

(iii)  VOM  emissions  shall  not  exceed 
2.44  tons  per  day  during  June,  July,  and 
August. 

(iv)  Compliance  with  the  emission 
limits  in  paragraphs  (u)(8)  (i)  throu^ 
(iii)  of  this  section,  and  the  records  in 
paragraph  (u)(8)(v)  of  this  section,  shall 
be  determined  using  an  emission  factor 
of  “0.72  poimds  of  VOM  emissions  per 
poimd  of  carbon  disulfide  consumed.” 

(v)  Viskase  must  keep  the  following 
daily  records: 

(A)  The  poimds  of  carbon  disulfide 
per  charge  for  its  Fibrous  process.  If 
charges  with  different  levels  of  carbon 
disulfide  per  charge  are  used  the  same 
day,  a  separate  record  must  be  kept  for 
each  level  of  carbon  disulfide  per 
charge. 

(B)  The  poimds  of  carbon  disulfide 
per  charge  for  its  NOJAX  process.  If 
charges  with  different  levels  of  carbon 
disulfide  per  charge  are  used  the  same 
day,  a  separate  record  must  be  kept  for 
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each  level  of  caibon  disuffide  per 
chaige. 

(C)  The  nuadMjr  of  cheTgei  per  day,  for 
each  level  of  caibon  disulficle  per 
chaige,  used  in  Viskase’s  Filnous 
process. 

(D)  The  number  of  charges  per  day, 
for  each  level  of  carbon  disulfide  per 
charge,  used  in  Viskase’s  NOJAX 
process. 

(E)  The  total  quantity  of  carbon 
disulfide  used  per  day  in  Viskase’s 
Fibrous  process,  the  total  quantity  of 
carbon  (hsulfide  used  per  day  in 
Viskase’s  NOJAX  process,  and  the  daily 
VOM  emissions  resulting  from  use  of 
the  carbon  disulfide. 

(F)  The  monthly  use  ef  caibon 
disulfide,  and  the  monthly  VC^ 
emissions  resulting  from  use  of  the 
carbon  disulfide,  during  June,  July,  and 
August. 

(vi)  Any  violation  of  the  emission 
limits  in  paragraphs  (uKS)  (i)  through 
(iii)  of  this  section  must  be  reported  to 
USEPA  within  30  days  of  its  occurrence. 

(vii)  In  order  to  determine  daily  and 
monthly  VOM  emissions,  the  test 
methods  in  paragraph  (a)(4)  of  this 
section  may  be  used  in  addition  to,  and 
take  precedence  over,  the  emission 
factor  cited  in  paragraph  (u)(8Miv)  of 
this  section.  Method  15  is  to  be  used 
instead  of  Methods  18,  25,  and  25A 
when  the  test  methods  in  paragraph 
(a)(4)  of  this  section  are  used  to 
determine  VOM  emissions  firom 
Viskase’s  cellulose  food  casing  facility. 
***** 

[FR  Doc.  95-20646  Filed  8-18-95;  8:45  am) 
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40CFRPart52 

PL  12-40-6888;  FRL-6281-4] 

Approval  and  Promulgation  of 
Implementation  Plan;  Illinois 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  On  June  29, 1990,  the  United 
States  Environmental  Protection  Agency 
(USEPA)  promulgated  Federal 
stationary  source  Volatile  Organic 
Compound  (VOC)  control  measm^s 
representing  Reasonably  Available 
Control  Technology  (RACT)  for 
emission  sources  located  in  six 
northeastern  Illinois  (Chicago  area) 
counties:  Cook,  DuPage,  Kane,  I^e, 
McHenry  and  Will.  US^A  also  took 
final  rulemaking  action  on  certain  VOC 
RACT  rules  previously  adopted  and 
submitted  by  the  State  of  Illinois  for 
inclusion  in  its  State  Implementation 
Plan  (SIP).  Included  in  USEPA’s  rule 


was  a  lequhNmieat  thatt  paper  coating 
facilities,  such  as  Riverside 
Laboratories’  (Xiveieide)  Kune  Coiuity 
facility,  be  subject  to  specified  emissimi 
limits.  On  August  20, 1991,  Riverside 
filed  a  petition  for  reconsideration  with 
USEPA  in  which  it  contended,  based  on 
its  economic  situation,  that  the  Federal 
rules  were  not  RACT  for  its  facility.  As 
a  result  of  USEPA’s  reconsideration,  it 
proposed  revised  RACT  requirements 
for  Riverside’s  facility  on  Efocember  16, 
1993.  In  this  rule  the  USEPA  is 
promulgating  site-sp>ecific  RACT  limits 
that  are  generally  the  same  as  those  in 
the  proposed  rule.  USEPA  is  also 
withdrawing  the  June  23, 1992,  stay. 
EFFECTIVE  DATE:  This  rule  is  effective 
September  20, 1995. 

ADDRESSES:  The  docket  for  this  action 
(Docket  No.  A-92-66),  which  contains 
the  public  comments,  is  located  for 
public  inspection  and  copying  at  the 
following  addresses.  A  reasonable  fee 
may  be  charged  for  copying.  We 
recommend  that  you  contact  Randolph 
O.  Cano  (312/886-6036)  before  visiting 
the  Chicago  location  and  Rachel  Romine 
(202/245-3639)  before  visiting  the 
Washington,  DC  location. 

U.S.  Environmental  Protection  Agmcy, 
Region  5,  Regulation  Development 
Branch,  Eighteenth  Floor,  Southeast, 

77  West  Jackson  Street,  Chicago, 
Illinois  60604. 

Office  of  Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  Docket  No.  A-92-66,  Room 
M1500,  Waterside  Mall,  401  M  Street. 
SW.,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Rosenthal,  Regulation 
Development  Branch,  U.S. 
Environmental  Protection  Agency, 
Region  5,  (312)  886-6052,  at  the  C^cago 
address  indicated  above. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  an  effort  to  comply  with  certain 
requirements  under  part  D  of  the  Clean 
Air  Act  (Act),  42  U.S.C.  7401  et  seq.,  the 
Illinois  Pollution  Control  Board  (IPCB) 
promulgated  certain  (RACT  I)  VOC 
regulations  applicable  to  sources 
covered  by  USEPA’s  initial  round  of 
CTGs  •  (Group  I)  on  July  12, 1979.  This 
requirement  is  discussed  in  EPA’s  April 
4, 1979,  General  Preamble  for  Proposed 
Rulemaking  (44  FR  20372).  Although 
these  r^ulations  addressed  emissions 


■  CTGs,  which  contain  information  on  available 
air  pollution  control  techniques,  their  costs  and 
effectiveness,  provide  reconunendations  on  what 
EPA  calls  the  “presumptive  norm”  for  RACT.  EPA 
has  published  three  groups  of  CTGs  (Group  I,  Group 
n  and  Group  m). 


from  pVM'  ceetin^  they  did  not 
e)q>licwy  deal  vvim  i^lkability 
to  operations  where  paper  is  corted  by 
the  saturatum  process,  such  as  at 
Riverside’s  operations.  As  a  result  of 
this  perceived  ambigvtity  in  its 
regulations,  the  IPCB  held,  on  January  5, 
1969,  that  Riverside  was  not  a  paper 
coater  imder  the  Illinois  rules.  Riverside 
Laboratories  Inc.  v.  lEPA,  PCB  87-62.2 

USEPA’s  position  on  the  definition  of 
papercoating  is  contained  in  its 
November  24, 1987,  Post-1987  Ozone 
and  Caibon  Monoxide  Policy  (52  FR 
45108).  Appendix  D  of  this  policy, 
“Discrepancies  and  Inconsistencies 
Found  in  Current  SIPs,”  states  that 
“(pjaper  and  fabric  coating  should  cover 
saturation  operations  as  well  as  strictly 
coating  operations.’’ 

On  May  26, 1988,  USEPA  notified 
then  Govern  or  James  R.  Thompson  that 
the  Illinois  SIP  was  substantially 
inadequate  to  achieve  the  ozone 
National  Ambient  Air  Quality  Standards 
(NAAQS)  in  the  Chicago  and  East  St. 
Louis  areas.  On  Jvme  17, 1988,  a  follow¬ 
up  letter  was  sent  to  Illinois  which 
specifically  identified  its  VOC  SIP 
deficiencies.  One  of  these  itemized 
deficiencies  was  that  the  definition  of 
paper  coating  needed  to  include 
“saturation  operations.’’ 

On  April  1, 1987,  the  State  of 
Wisconsin  filed  a  complaint  in  the 
United  States  District  Court  for  the 
Eastern  District  of  Wisconsin  against 
USEPA  and  sought  a  judgment  that 
USEPA,  among  other  requested  actions, 
he  required  to  promulgate  revisions  to 
the  Illinois  ozone  SIP  for  northeastern 
Illinois.  Wisconsin  v.  Reilly,  No.  87-C- 
0395,  E.D.  Wis.  On  January  18, 1989,  the 
District  Court  ordered  USEPA  to 
promulgate  an  ozone  implementation 
plan  for  northeastern  Illinois  within  14 
months  of  the  date  of  that  order.  On 
September  22, 1989,  USEPA  and  the 
States  of  Illinois  and  Wisconsin  signed 
a  settlement  agreement  in  an  attempt  to 
substitute  a  more  acceptable  schedule 
for  promulgation  of  a  plan  for  the 
control  of  ozone  in  the  Chicago  area.  On 
November  6, 1989,  the  District  Court 
vacated  its  prior  order  and  ordered  all 
further  proceedings  stayed,  pending  the 
performance  of  the  settlement 
agreement. 

The  settlement  agreement  called  for 
the  use  of  a  more  sophisticated  air 
quality  model,  allowed  more  time  for 
USEPA  to  promulgate  a  Federal 
Implementation  Plan  (FIP)  using  the 


^The  Appellate  Court  of  Illinois  dismissed  lEPA's 
appeal  of  the  IPCB  Order  on  November  17, 1989. 
See  Illinois  v.  Riverside  Laboratories,  Inc.,  Case  No. 
2-89-0340. 
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model  3  and  requires  interim  emission 
reductions  while  the  modeling  study  is 
being  performed.  The  interim  emission 
reductions  were  to  be  achieved  through 
Federal  promulgation  of  required 
Volatile  Organic  Material  (VOM)  *  RACT 
rules  which  remedy  deficiencies  in 
Illinois’  regulations. 

On  December  27, 1989  (54  FR  53080), 
USEPA  proposed  to  disapprove  a 
number  of  Illinois  rules  for  their  failure 
to  meet  RACT  requirements.  This 
mcluded  the  definition  of  paper  coating, 
which  did  not  address  saturation 
operations.  On  that  date,  USEPA  also 
proposed  its  own  RACT  rules,  including 
a  definition  of  paper  coating  to  include 
the  “application  of  coatings  by 
impregnation  and/or  saturation.”  On 
June  29, 1990  (55  FR  26814),  USEPA 
took  final  action  to  disapprove  the 
Illinois  rules  and  promulgate  the 
proposed  Federal  rules,  including  the 
proposed  definition  of  paper  coating. 

Cto  August  30, 1990,  mverside  filed  a 
petition  for  review  of  USEPA’s  June  29, 
1990,  rulemaking  in  the  United  States 
Court  of  Appeals  for  the  Seventh 
Circuit.  Nine  other  parties  filed 
petitions  for  review,  which  were 
ultimately  consolidated  by  the  Court  as 
Illinois  Environmental  Regulatory 
Group  ("lERG")  et  al.  v.  Reilly,  No.  90- 
2778. 

On  August  20, 1991,  Riverside  filed  a 
petition  for  reconsideration  with  the 
Agency  in  which  it  contends  that  its 
economic  status  prevents  the  Federal 
rules  from  being  RACT  for  its  facility. 
Riverside  further  amended  that  petition 
on  September  5, 1991.  In  support  of  its 
contention.  Riverside  has  submitted 
new  information  to  USEPA  concerning 
its  financial  situation.  Based  on  this 
information,  USEPA  agreed  to 
reconsider  the  RACT  rules  for  Riverside. 

On  November  6, 1991,  USEPA  issued 
a  3-month  stay  pending  reconsideration 
of  the  applicable  FIP  rules  for  Riverside 
(and  one  other  petitioner).  This  stay  was 
published  on  November  20, 1991  (56  FR 
33712).  On  June  23. 1992  (57  FR  27935), 
USEPA  published  an  extension  of  the 
stay,  but  only  if  and  as  necessary  to 
complete  reconsideration  of  the  subject 
rules  (including  any  appropriate 


^  USEPA  is  no  longer  required  to  promulgate  a 
FIP  using  the  modeling  results  because  the 
settlement  agreement  relieves  USEPA  of  such 
responsibility  in  the  event  that  amendments  to  the 
Act  establish  new  deadlines  for  States  to  achieve 
attainment  of  the  ozone  standard.  The  primary 
responsibility  for  developing  any  remaining 
revisions  to  Illinois’  SIP  belongs  to  Illinois  because 
the  Clean  Air  Act  Amendments  of  1990  establish 
such  new  deadlines. 

'*The  State  of  Illinois  uses  the  term  “VOM”  in  its 
regulations.  For  the  purposes  of  this  RACT  analysis, 
this  term  is  considered  equivalent  to  USEPA's  use 
of  the  term  “VOC.” 


regulatory  action),  pursuant  to  USEPA’s 
authority  to  revise  the  Federal  rules  in 
sections  110(c)  and  301(a)  of  the  Act,  42 
U.S.C.  7410(c)  and  7601(a). 

II.  Riverside’s  Operations 

Riverside’s  Kane  Coimty  facility 
produces  thermoset  laminating  paper 
products.  These  products,  which 
include  kitchen  cabinets  and  laminated 
furniture,  are  produced  by  saturating 
materials  composed  mainly  of  cellulose 
fibers  with  a  resin  and  solvent  mixture 
in  a  dip  tank,  i.e.,  a  trough  filled  with 
resin. 

Prior  to  1989,  Riverside  operated  four 
lines — one  solvent-based  fabric  coating 
line  and  three  solvent-based  polyester 
lines.  These  lines  emitted  (and  continue 
to  emit)  VOCs.  The  fabric  coating  line  is 
not  a  part  of  this  action. 

Since  the  purchase  of  Riverside  by  its 
current  owner  in  1986,  the  company  has 
investigated  VOC  compliance  options, 
including  reformulation  of 
noncompliant  coatings  and  the 
installation  of  pollution  control 
equipment.  Riverside  contends  that 
none  of  the  options  investigated  was 
technically  feasible  or  economically 
reasonable. 

In  December  1988,  Riverside 
purchased  a  new  water-based  coating 
technology  intended  (according  to 
Riverside)  to  reduce  plantwide 
emissions  while  increasing  production. 
This  process,  known  as  the  melamine 
resin  process,  is  utilized  on  one 
additional  line,  and  produces  no  VOC 
emissions. 

in.  Proposed  Rule 

As  a  result  of  USEPA’s  decision  to 
reconsider  the  Federal  rules  as 
applicable  to  Riverside,  USEPA 
conducted  a  review  of  economic 
information  submitted  by  Riverside.  In 
addition  to  the  information  provided  in 
its  August  20, 1991,  petition  for 
reconsideration,  the  documentation 
which  Riverside  submitted  to  USEPA 
concerning  its  financial  situation 
included  the  following: 

1.  A  March  27, 1991,  table  which 
contains  Riverside’s  annual  sales  figures 
for  the  years  1987  through  1990.  This 
table  is  an  attachment  to  an  April  8, 
1991,  letter  from  Riverside’s  Coimsel  to 
USEPA. 

2.  A  July  15, 1991,  letter  from 
Riverside’s  Counsel  to  USEPA,  and 
enclosures  to  this  letter  titled 
“Technical  Justification  for  Phased- 
RACT  for  Riverside  Laboratories,  inc.” 
and  exhibit  B  to  this  Technical 
Justification,  which  is  an  “Annual 
Statistical  Report  for  Calendar  1990”  by 
the  Laminating  Materials  Association, 
Inc. 


3.  A  September  11, 1991,  letter  from 
Riverside’s  Counsel  to  USl^A,  and 
Attachment  C  to  this  letter  titled 
“Riverside  Laboratories,  Inc.  Poimds/ 
Batch  and  VOC  Content  of  Coatings.” 

4.  An  October  1, 1991,  letter  from 
Riverside’s  Counsel  to  USEPA,  and  an 
attached  July  12, 1990,  table  titled 
“Riverside  Laboratories  Compliance 
Plan  (Polyester  Production).” 

5.  A  February  5, 1992,  letter  from  K. 

J.  Guillette,  Pr^ident  of  Riverside,  to  » 
Louise  Gross.  Assistant  Regional 
Counsel,  Office  of  Regional  Counsel, 
USEPA,  Region  5. 

USEPA  reviewed  these  documents, 
copies  of  which  are  available  in  the 
do^et.  USEPA’s  analysis  is  presented 
in  a  February  18, 1992,  memorandiun 
from  Tom  Walton  of  USEPA’s  Cost  and 
Economic  Impact  Section,  to  Steve 
Rosenthal  of  USEPA’s  Region  5  Air  and 
Radiation  Division  (a  copy  of  which  is 
also  available  in  the  docket). 

According  to  these  documents,  for 
Riverside  to  control  its  three  polyester 
lines,  an  annualized  control  cost  would 
be  incurred  of  at  least  $283,000  per  year. 
In  addition,  based  upon  the  polyester 
and  melamine  sales  figures  for  1987-90, 
Riverside  would  have  had  to  increase  its 
polyester  prices  significantly  to  offset 
this  annualized  control  cost.  The 
declining  market  in  polyester  sales  and 
the  elasticity  of  that  market,  however, 
would  imp^e  Riverside’s  ability  to 
raise  its  prices  by  the  full  per  imit  cost 
of  control  without  reducing  its  sales.  In 
addition,  the  information  provided  by 
Riverside  supported  its  assertion  that  it 
had  limited,  if  any.  ability  to  obtain 
capital  through  conventional  means  in 
order  to  finance  additional  pollution 
control  equipment. 

Based  on  this  review,  USEPA 
proposed  revised  RACT  rules  for 
Riverside  on  December  16, 1993  (58  FR 
65688).  The  proposed  site-specific 
RACT  limitations  for  Riverside’s  three 
polyester  lines.  Lines  C,  D.  and  E  are  as 
follows.  First.  Lines  C,  D,  and  E  shall 
comply  with  a  VOC  emission  limitation 
of  2.9  pounds  per  gallon  (Ihs./gal.)  no 
later  than  December  31, 1996.  Prior  to 
December  31, 1996,  Lines  C,  D,  and  E 
shall  comply  with  an  emission 
limitation  of  3.5  Ibs./gal.,  with  the 
following  exception:  the  VOC  content  of 
some  specified  solutions  on  Line  E  may 
exceed  the  3.5  lbs./gal.  limitation  so 
long  as  these  coatings  do  not  exceed  the 
1990  maximum  emission  levels  . 
provided  in  the  rule.  Finally,  the 
proposed  rule  establishes  annual  limits 
or  “caps”  on  polyester  production. 
Riverside’s  July  15, 1991,  letter 
docmnents  that  the  company  will  be 
able  to  achieve  a  VOC  RACT  level  of  2.9 
lbs./gal.,  at  least  in  part  due  to  the 
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decline  in  the  polyester  market,  by 
December  31, 1996. 

rV.  Response  to  Comments 

In  response  to  the  proposal, 
comments  were  submitted  by  Riverside 
on  January  18, 1994.  In  addition,  on 
January  5, 1994,  Pioneer  Plastics 
Corporation  (PPG)  requested  a  hearing, 
which  was  held  on  April  6, 1994. 
Comments  were  submitted  at  the 
'  hearing  and  after  the  hearing  by  PPC. 
Additional  comments  were  submitted 
after  the  hearing  by  Riverside. 

A.  Riverside  January  18, 1994, 

Comments 

(1)  Riverside  Comment 

Riverside  requests  that  the  provision 
contained  in  proposed  40  CFR 
52.741(e)(10)(iii),  establishing  a  square 
feet-per-year  production  cap  on  coating 
lines  C,  D,  and  E  be  clarified  to  include 
only  production  involving  coatings 
which  are  not  controlled  to  the  2.9 
poimds/gallon  limitation.  Riverside 
believes  that  this  interpretation  is 
implicit  in  the  rule. 

USEPA  Response.  USEPA  disagrees 
with  Riverside’s  “clarification  request.” 
The  purpose  of  the  production  cap  is  to 
achieve  interim  VOC  emission 
reductions  for  the  period  (through  the 
end  of  1996)  during  which  Riverside  is 
to  receive  less  stringent  emission  limits 
than  other  paper  coaters.  The  cap  is 
based  on  annual  production  limits, 
which  are  a  more  enforceable  siurogate 
for  annual  emissions.  The  July  12, 1990, 
table  upon  which  the  interim 
production  limits  are  based  was 
supplied  by  Riverside  and  is  clearly 
based  on  total  polyester  prpduction.  If 
only  polyester  production  involving 
coatings  greater  than  2.9  poimds/gallon 
coatings  was  considered  for  the  cap, 
then  total  VOC  emissions  could  increase 
during  this  period.  Fiulhermore, 
Riverside  did  not  present  any 
alternative  (to  polyester  production) 
limits  that  would  ensure  interim 
emission  reductions. 

(2)  Riverside  Comment 

Riverside  does  not  believe  that  PPC 
has  standing  to  request  a  public  hearing 
on  this  matter,  since  it  is  not  an 
“interested  person”  under  the  statute. 

USEPA  Response.  USEPA  disagrees 
with  Riverside’s  position  that  PPC  lacks 
standing  to  request  a  public  hearing  in 
this  rulemaking.  USEPA  has  broad 
discretion  in  determining  whether  a 
party  is  an  “interested  person”  imder 
section  307(d)(5)(ii)  of  the  Act.  USEPA 
believes  that  PPC’s  position  as  a 
competitor  of  Riverside  provides  a 
sufficient  basis  for  its  status  as  an 


“interested  person”  entitled  to  request  a 
hearing. 

B.  PPC  April  6, 1994,  and  Riverside  May 
16, 1994,  Comments 

PPC  presented  both  oral  testimony 
and  vmtten  comments  on  April  6, 1994. 

It  also  submitted  comments  clarifying 
an  Appendix  to  its  April  6, 1994, 
written  comments  on  April  7, 1994,  and 
additional  comments  on  May  5, 1994 
(which  are  discussed  in  a  later  section). 
PPC’s  comments  are  intended  to  support 
its  position  that  USEPA  should  reject 
Riverside’s  Petition  for  Reconsideration 
and  Riverside  should  not  be  given 
interim  relief  fiom  the  paper  coating 
limit  in  paragraph  52.741(e).  Riverside 
submitted  a  May  16, 1994,  supplemental 
comment  to  respond  to  PPC’s  April  6, 
1994,  comments.  PPC’s  conunents  are 
followed  by  Riverside’s  rebuttal  to  PPC’s 
comments,  which  are  in  turn  followed 
by  USEPA’s  response  to  PPC’s 
comments. 

(1)  PPC  Comment 

PPC  claims  that  the  “Background 
Doounent  on  Riverside  Laboratories 
Issues”  (Background  Document),  May 
1990,  should  have  been  in  the 
rulemaking  docket  on  December  16, 

1993,  and  available  to  the  public  at  that 
time. 

USEPA  Response.  The  relevant 
portion  of  that  document,  the 
annualized  cost  of  add-on  control  for 
Riverside,  was  included  in  the  docket 
(in  the  February  18, 1992,  Tom  Walton 
memorandvun).  'This  was  the  only 
information  fttim  the  Bacl^ound 
Document  on  which  EPA  relied  in 
developing  its  proposed  action. 
Fiulhermore,  the  Background 
Document,  which  established  these 
costs,  was  available  to  any  interested 
parties  as  part  of  the  docket  for  the 
Federal  rules  promulgated  on  June  29, 
1990.  USEPA  referred  to  this 
rulemaking  action  and  that  docket  in  the 
proposed  rule.  PPC  admitted  to 
receiving  this  document  on  March  24, 

1994,  or  over  seven  weeks  prior  to  the 
close  of  the  public  comment  period. 
Therefore,  any  harm  allegedly  caused  by 
EPA’s  failure  to  include  the  entire 
doounent  in  the  docket  as  of  the  time 
the  proposed  rule  was  published  was 
cured  because  PPC  had  a  longer  period 
to  review  this  doounent  than  was 
originally  provided  in  the  NPR. 

(2)  PPC  Comment 

On  November  20, 1991,  USEPA 
announced  a  three-month  stay  pending 
reconsideration  of  the  Federal  RACT 
rules  as  they  apply  to  Riverside.  This 
stay  expired  on  February  6, 1992.  A  stay 


beyond  this  date  is  in  violation  of  the 
Act. 

USEPA  Response.  On  November  20, 
1991,  USEPA  proposed  to  extend  the  3- 
month  stay  pending  reconsideration,  but 
only  if  and  as  long  as  necessary  to 
complete  reconsideration  of  the  rule  (56 
FR  58528).  No  public  comments  were 
received  on  this  proposal.  On  June  23, 
1992  (57  FR  27935),  USEPA  published 
the  final  rule  extending  the  stay.  The 
time  for  seeking  judicial  review  of  the 
stay  expired  on  August  22, 1992.  The 
stay  is  not  at  issue  in  this  current 
rulemaking  action.  Furthermore,  as 
stated  in  the  proposed  and  final 
rulemaking  actions,  USEPA  believes 
that  sections  110(c),  301(a)  and 
307(d)(1)(B)  of  the  Act  provide 
sufficient  statutory  support  for 
extending  the  stay,  since  the  extension 
was  deemed  necessary  in  order  to 
complete  action  on  the  reconsideration 
request. 

(3)  PPC  Comment 

The  USEPA  has  failed  to  perform  the 
required  conformity  analysis.  Section 
176  of  the  Act  requires  all  Federal 
actions  to  conform  to  an  applicable 
implementation  plan.  PPC  disagrees 
with  USEPA’s  position  that  40  CFR 
93.153(c)(2)(isi)  automatically  exempts 
rulemaking  actions  from  the 
requirement  to  perform  a  conformity 
analysis. 

USEPA  Response.  PPC  is  mistaken  in 
its  interpretation  of  the  requirements  of 
section  176  of  the  Act  and  of  the 
conformity  regulations  in  40  CFR  Part 
93.  The  applicability  portion  of  the 
conformity  regulations  exempt  “Actions 
which  would  result  in  no  emissions 
increase  or  an  increase  in  emissions  that 
is  clearly  de  minimis.’-’  (40  CFR 
93.153(c)(2)).  “Rulemaking  and  policy 
development  and  issuance”  are 
specifically  identified  (40  CFR 
93.153(c)(2)(iii))  as  a  category  of 
activities  that  are  exempt  because  they 
do  not  cause  an  increase  in  emissions — 
which  is  different  than  not  requiring  as 
much  reductions  as  would  be  required 
by  RACT.  This  rulemaking  action  is, 
therefore,  clearly  exempt  from  the 
requirement  to  perform  a  conformity 
analysis. 

(4)  PPC  Comment 

Riverside  has  failed  to  submit  an 
acceptable  RACT  demonstration 
necessary  to  justify  a  relaxed  RACT 
emission  limit.  The  USEPA  has 
established  guidelines  in  its  November 
9, 1988,  Easco  proposed  rulemaking 
regarding  what  constitutes  an  acceptable 
RACT  investigation.  USEPA  outlined  in 
Appendix  A  (53  FR  45287-88)  to  the 
Easco  proposed  rulemaking  action  a 
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detailed  discussion  of  what  it  considers 
to  be  an  acceptable  RACT  investigation. 
Riverside’s  I^CT  investigation  fails  to 
meet  the  “reasonable  efforts  standard” 
(in  Appendix  A)  and,  therefore,  USEPA 
should  reject  Riverside’s  Petition  for 
Reconsideration. 

Riverside  Response.  The  procedure 
contained  in  Appendix  A  to  the  Easco 
rulemaking  does  not  apply  to  the 
Riverside  rulemaking.  USEPA  was  not 
required  to  follow  the  procedure 
outlined  in  Appendix  A  in  determining 
whether  Riverside  should  have  a 
different  RACT  standard  than  other 
paper  coating  operations.  Even  if  one 
accepts  PPC’s  premise,  PPC’s 
conclusion  does  not  follow.  Riverside 
has  demonstrated  to  USEPA  that  it 
could  qualify  for  an  “adjusted  RACT” 
standard  in  two  ways. 

First,  Riverside  has  demonstrated  that 
it  could  qualify  for  an  “adjusted  RACT” 
standard  through  the  use  of  “cross-line 
averaging”  and  the  “plant-wide  bubble” 
concept.  Second,  Riverside  has  made 
“reasonable  efforts”  to  demonstrate  that 
an  alternative  RACT  standard  is 
appropriate  and  has  provided  USEPA 
with  all  the  economic  and  technical 
information  requested  by  USEPA. 
Contrary  to  PPC’s  assertions,  the  actions 
listed  in  Appendix  A  are  only  examples 
of  “reasonable  efforts”  and  are  not  the 
sole  means  by  which  a  source  can 
demonstrate  that  an  alternative  RACT 
standard  is  appropriate. 

USEPA  Response.  Appendix  A  in  the 
Easco  proposal  presents  a  policy  (not 
regulatory)  discussion  of  what 
constitutes  an  acceptable  investigation 
of  the  availability  of  complying  low- 
solvent  coatings.  It  does  not  establish 
the  full  range  of  procedures  for 
determining  whether  alternative  RACT 
is  appropriate  for  a  specific  soince. 
USEPA  agrees  that  similar  facilities 
were  using  add-on  control  but 
determined  that  use  of  such  add-on 
controls  was  not  economically  feasible 
for  Riverside  prior  to  the  end  of  1996. 

According  to  PPC,  there  are  three 
sources  in  the  coimtry  that  produce 
polyester  saturated  papers  (see  pp.  12- 
13  of  the  April  6. 1994,  liharing 
Transcript).  These  companies  are 
Riverside,  PPC  and  Dyno.  On  pp.  64-66 
of  the  Hearing  Transcript,  PPC  states 
that  low-solvent  complying  polyester 
resins  do  not  exist.  Therefore, 
Riverside’s  contention  that  low  VOC 
compl3dng  coatings  are  unavailable  was 
confirmed  by  PPC.  Since  that  fact  has 
been  firmly  established,  the  extent  to 
which  Riverside  documented  that  it 
performed  the  actions  laid  out  in 
Appendix  A  is  of  no  consequence. 


(5)  PPC  Comment 

Riverside  has  failed  to  demonstrate 
that  the  “presiunptive  norm”  is  not 
economic^ly  feasible.  PPC  does  not 
consider  Riverside’s  piuchase  of  a  new 
melamine  paper  coating  line  as  a  valid 
reason  for  not  purchasing  pollution 
control  eqviipment.  Riverside’s  decision 
to  enter  a  new  market  cannot  be  used  as 
an  argument  to  obtain  a  RACT 
relaxatioh  on  the  polyester  lines. 
Riverside  had  the  capital  in  1988  and 
could  have  easily  made  the  business 
decision  to  invest  in  pollution  control^ 
equipment  for  the  polyester  lines  and 
comply  with  the  RACT  limitations.  This 
decision  should  not  now  be  rewarded 
by  the  USEPA  in  the  form  of  an 
extension  to  comply  with  the 
presumptive  norm.  PPC  also  believes 
that  Riverside’s  economic  condition  has 
improved  since  1991. 

Riverside  Comment.  Riverside  has 
demonstrated  that  the  RACT  limitation 
applicable  to  other  paper  coating 
opterations  is  not  economically  feasible 
for  its  facility.  Riverside  submitted  to 
USEPA  extensive  economic  information 
and  completed  an  economic  anedysis 
pinsuant  to  USEPA’s  economic 
guidance.  In  a  March  18, 1991,  letter  to 
USEPA,  Riverside  provided  US^A 
with  a  revised  economic  analysis  of  its 
operations  pursuant  to  USEPA  policy, 
'llus  analysis  demonstrated  that  a 
significant  impact  would  result  if 
Riverside  were  required  to  install 
pollution  control  equipment  at  its 
facility. 

In  1989,  Riverside  was  a  small 
operation  with  approximately  25 
employees  and  annual  sales  of 
approximately  $5.5  million.  Currently, 
Sdverside  has  approximately  31 
employees,  and  in  1993,  Riverside  had 
annual  sales  of  approximately  $6 
million.  Coqtraiy  to  PPC’s  claims  that 
Riverside’s  economic  condition  has 
drastically  improved,  these  figures 
demonstrate  that  Riverside  is  in  a 
similar  position  to  its  position  in  1989. 

USEPA  Response.  USEPA  maintains 
that  its  economic  analysis,  which  was 
presented  in  a  February  18, 1992, 
memorandum  was  an  adequate  basis  for 
allowing  Riverside  additional  time  to 
comply  with  the  paper  coating  limits  in 
the  FIP.  This  economic  analysis  is 
discussed  in  the  December  16, 1993, 
proposed  rule.  Although  purchase  of  a 
melamine  line — and  subsequent 
melamine  production — ^may  not  directly 
replace  polyester  production,  there 
appear  to  be  undeniable  benefits  from 
shifting  to  a  zero  emitting  coating 
technology. 


(6)  PPC  Comment 

Riverside  has  failed  to  demonstrate 
that  the  proposed  limit  (including  the 
increasingly  more  stringent  annual 
production  caps)  is  the  most  stringent 
limit  that  is  technologically  and 
economically  feasible. 

Riverside  Comment.  As  stated  in  its 
initial  request  for  site-specific  relief. 
Riverside  intends  to  continue  to 
decrease  its  polyester  production  and 
does  not  believe  that  a  revision  of  the 
polyester  production  cap  is  necessary. 
Riverside  believes  that  ^e  proposed 
rule  reflects  the  most  stringent  RACT 
limitation  which  is  ciurently  achievable 
at  its  facility  and  that  the  proposed 
compliance  plan  will  guarantee  that 
Riverside  is  in  full  compliance  with 
RACT  requirements  contained  in  the 
FIP  by  1996. 

USEPA  Response.  USEPA  has  only 
temporarily  relaxed  the  control 
requirements  for  Riverside  and  expects 
it  to  fully  comply  with  the  FIP  paper 
coating  limits  at  the  end  of  the 
extension  that  was  proposed  and  is 
being  established  by  today’s  final  action. 
US^A  disagrees  with  PFfc  about  the 
merit  of  cheaper,  and  less  effective, 
control  scenarios  that  would  reduce  the 
feasibility  of  fully  controlling  WOC 
emissions  from  all  three  paper  coating 
lines  at  the  end  of  the  proposed 
extension.  In  other  words,  mandatory 
partial  controls  in  the  interim  would 
likely  interfere  with  subsequent  full 
control  of  Riverside’s  three  lines  (in  the 
event  that  Riverside  is  imable  to  switch 
to  low  VOC  coatings). 

USEPA  rejects  PPC’s  scenario  of 
shutting  down  two  lines  and  increasing 
production  on  a  third  line  with  add-on 
control.  USEPA  does  not  consider 
scenarios  that  involve  shutting  down 
lines  to  be  reasonable  approaches  to 
establishing  “the  most  stringent  limit 
that  is  technologically  and  economically 
feasible”. 

USEPA  also  disagrees  with  PPC  about 
the  increasingly  more  stringent 
production  caps  that  were  proposed. 
These  will  ensure  lower  pi^uction, 
and  vex:  emissions,  than  have  occurred 
in  the  past. 

(7)  PPC  Comment 

The  USEPA’s  economic  analysis  is  too 
limited  and  no  longer  accurate.  USEPA 
should  not  rely  on  this  economic 
analysis  for  two  reasons.  First,  the 
analysis  is  limited  to  the  affordability  of 
a  RACT  “presumptive  norm”  scenario. 
There  is  no  analysis  as  to  the  economic 
feasibility  of  less  expensive  control 
scenarios  which  would  achieve  VCX: 
control.  Second,  the  analysis  drafted  in 
February  of  1992  is  now  outdated  and 
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no  longer  accurately  reflects  the 
polyester  market  nor  Riverside’s 
economic  position  in  this  market. 

Riverside  Comment.  While  Riverside’s 
financial  condition  has  improved  since 
1989,  PPC’s  claims  that  Riverside  can 
now  afford  control  technology  are  based 
on  an  incomplete  understanding  of  this 
rulemaking.  The  purpose  of  this 
proposed  rule  was  to  allow  Riverside  to 
maintain  employment  while  taking 
steps  to  attain  compliance  with  the 
general  RACT  standards  applicable  to 
paper  coating  operations.  Under  the 
proposed  rule,  it  was  anticipated  that 
Riverside’s  financial  condition  would 
improve  as  it  increased  melamine 
production.  Eventually,  due  to  this 
improved  financial  condition.  Riverside 
could  either  phase  out  its  polyester 
production  lines  or  mechanically  alter 
these  lines  to  comply  with  the  paper 
coating  limitation. 

PPG  claims  that  Riverside’s  share  of 
the  polyester  market  rose  from  43 
percent  to  90  percent  in  the  years  1989 
through  1992.  PPC’s  production 
information  is  incorrect  and — based  on 
more  accurate  reporting  methods — 
Riverside’s  market  share  has  dropped 
from  40  percent  to  approximately  25 
percent.  In  addition,  there  is  no  proof 
that  Riverside  has  used  its  extension  to 
decrease  its  prices  below  the  market 
rate. 

USEPA  Response.  First,  USEPA 
restates  its  response  (regarding  the  lack 
of  merit  of  partial  controls)  to  the 
previous  comment.  In  addition, 

USEPA’s  economic  analysis,  which  was 
based  on  an  adequate  level  of 
information  on  Riverside’s  financial 
status,  established  that  Riverside  may 
not  have  been  able  to  obtain  capital 
through  conventional  means  and,  even 
if  it  could  obtain  the  capital,  the 
inability  to  completely  recover  the 
control  cost  mi^t  have  made  remaining 
in  business  imattractive.  USEPA 
proposed  additional  time  for  Riverside 
(to  comply  with  the  FIP  papercoating 
.  limits)  to  enable  its  financial  position  to 
improve  sufficiently  for  it  to  both 
remain  in  business  and  afiord  to  comply 
at  the  end  of  the  proposed  extension.  In 
fact,  USEPA  would  not  have  proposed 
to  grant  additional  time  to  Riverside  had 
the  company  not  demonstrated  that  it 
would  be  able  to  comply  ^  the  end  of 
the  proposed  extension.  It  is,  therefore, 
to  be  exp>ected  that  Riverside’s  financial 
position  would  be  better  now  than  in 
1992.  However,  there  is  insufficient 
basis  for  revising  Riverside’s  final 
compliance  date. 

C.  PPC  May  5,  1994  Comment 

On  April  16, 1992,  USEPA  published 
the  General  Preamble  for  futme 


proposed  rulemaking  for  the 
implementation  of  Title  I  of  the  Act 
Amendments  of  1990.  57  FR  13498, 

April  16, 1992.  The  Appendices  to  the 
General  Preamble  containing  important 
supporting  materials  referenced 
throughout  the  General  Preamble  were 
published  in  the  Federal  Register  a 
short  time  later.  57  FR  18070,  April  28, 
1992.  PPC  quotes  from  Appendix  C4  (57 
FR  18074)  as  follows: 

Economic  feasibility  rests  very  little  on  the 
ability  of  a  particular  source  to  “afford”  to 
reduce  emissions  to  the  level  of  similar 
sources.  Less  efficient  sources  would  be 
rewarded  by  having  to  bear  lower  emission 
reduction  costs  if  affordability  were  given 
high  consideration.  Rather,  economic 
feasibility  for  RACT  purposes  is  largely 
determined  by  evidence  that  other  sources  in 
a  source  category  have  in  fact  applied  the 
control  technology  in  question. 

PPC  added  that  other  similar  facilities 
control  their  yOC  emissions  through 
thermal  incineration  meeting  the  RACT 
presumptive  norm  limitation.  It  also 
added  that  Riverside  had  not  provided 
the  USEPA  with  the  required  supporting 
data — listed  in  Appendix  C4 — ^necessary 
for  an  economic  feasibility  exemption 
petition. 

USEPA  Response.  The  Clean  Air  Act 
requires  that  implementation  plans  for 
nonattainment  areas  must  provide  for, 
inter  alia,  the  implementation  of  RACT 
as  expeditiously  as  practicable.  See 
§  172(c)(1).  US^A  has  defined  RACT  as 
the  lowest  emission  limitation  that  a 
particular  source  is  capable  of  meeting 
by  the  application  of  control  technology 
that  its  reasonably  available  considering 
technological  and  economic  feasibility. 
44  FR  53762  (September  17, 1979) 
(emphasis  added).  In  its  June  29, 1990 
promulgation  of  the  Chicago  FIP, 

USEPA  reiterated  this  definition.  It  also 
acknowledged  that  for  certain  sources 
the  RACT  “presumptive  norm”  may  not 
be  appropriate,  due  to  the  sUurce’s 
particular  economic  and/or  technical 
circumstances.  See  55  FR  26832.’ 

In  the  June  29, 1990  rulemaking,  ^A 
also  addrossed  a  comment  submitted  by 
Riverside  that  it  was  “unfair  and 
unreasonable  to  require  a  small  business 
such  as  Riverside,  which  has  jiist  made 
a  substantial  investment  in  order  to 
reduce  its  rate  of  emissions,  to  place 
add-on  controls  on  production  lines 
which  may  be  shut  down  in  the  near 
future.”  55  FR  at  26843.  In  response, 

^  “However,  recommended  controls  are  based  on 
capabilities  and  problems  which  are  general  to  the 
industry;  they  do  not  take  into  account  the  unique 
circumstances  of  each  facility.  *  *  *  States  are 
urged  to  judge  the  feasibility  of  imposing  the 
recommended  controls  on  particular  sources,  and 
adjust  the  controls  accordingly.  *  *  *”  55  FR 
26832,  fn  15. 


EPA  stated  its  concern  about  the 
economic  impact  that  the  FIP’s 
regulatory  requirements  could  have  on 
small  businesses;  and  indicated  its 
willingness  to  evaluate  individual  cases 
if  it  were  provided  with  sufficient  data 
on  each  business  seeking  to  be 
exempted  based  on  unreasonable 
economic  impacts.  EPA  further  noted 
that  Riverside  had  not  provided  such 
information,  but  could  in  the  future  in 
connection  with  a  site-specific  SIP 
revision.  55  FR  26844.*  As  a  result,  in 
conjunction  with  its  petition  for 
reconsideration.  Riverside  has  provided 
substantial  documentation  concerning 
the  economic  feasibility  of  the  FIP 
limits.  See  58  FR  at  65889-65890.  Based 
upon  this  information,  EPA  determined 
in  the  December  16, 1993  proposal  that 
Riverside  had  made  a  sufficient 
showing,  and  proposed  to  defer  the  final 
compliance  date  to  December  31, 1996. 

The  paragraph  quoted  by  PPC  in  the 
April  28, 1992  Appendices  to  the 
General  Preamble  does  not  preclude  the 
establishment  of  a  site-specific  RACT 
determination  based  on  economic 
(in)feasibility.  Rather,  it  recognizes  that 
affordability  can,  in  certain  cases,  be 
considered.  More  importantly,  the 
language  following  the  paragraph 
excised  by  PPC  contains  a  discussion  of 
the  types  of  cost  information  which  EPA 
would  use  in  addressing  an  affordability 
claim.  57  FR  18074.  EPA’s  analysis  of 
the  FIP’s  impact  on  Riverside  was  based 
on  similar  parameters,  including  capital 
and  annualized  costs,  sales  figures  and 
its  debt/asset  ratio.  See  February  18, 

1992  memorandum  from  Tom  Walton  of 
EPA’s  Cost  and  Economic  Impact 
Section  (available  in  the  docket,  and 
discussed  in  greater  detail  in  the 
December  16, 1993  proposal). 

For  these  reasons,  EPA  has  concluded 
that  the  current  FIP  RACT  limits  are  not 
economically  feasible  for  the  Kane 
County  faciUty  at  this  time;  and  that 
Riverside  should  have  additional  time — 
until  December  31, 1996 — to  comply. 

V.  Photochemical  Reactivity  of  Acetone 

USEPA  requires  that  VOCs  be 
regulated  because  of  their  contribution 
to  ground  levef  (tropospheric)  ozone. 
Accordingly,  USEPA  specifically 
excludes  any  organic  compounds  from 
the  definition  of  VOC  which  it  has 
determined  to  have  negligible 
contribution  to  tropospheric  ozone 
formation.  On  September  30, 1994,  (59 
FR  49877) — in  response  to  petitions 
filed  by  three  parties — US^A  proposed 
to  add  acetone  to  the  list  of  compounds 
that  are  excluded  from  the  definition  of 

See,  also,  response  to  “affordability”  comments 
submitted  by  Viskase.  55  FR  26846. 
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vex:.  On  June  16, 1995,  USEPA  took 
final  action  (60  FR  31633)  on  the 
exclusion  of  acetone  from  the  definition 
ofVOC. 

A  variety  of  scientific  materials  were 
submitted  to  USEPA  supporting  the 
assertion  of  several  petitioners  that 
acetone  is  of  negligible  photochemical 
reactivity.  The  petitioners  based  their 
request  for  the  exclusion  of  acetone  on 
a  demonstration  that  the  photochemical 
reactivity  of  acetone  is  not  appreciably 
different  fi’om  that  of  ethane,  which  is 
the  most  reactive  compound  on  the 
current  list  of  compounds  which  are 
named  in  the  definition  of  VOC  as  being 
of  negligible  reactivity.  Based  on  the 
scientific  data  presented  in  the  materials 
submitted  by  the  petitioners, 
demonstrating  that  acetone  is  not 
appreciably  different  fiom  ethane  in 
terms  of  photochemical  reactivity  and  is 
therefore  negligibly  reactive  and  should 
be  excluded  from  the  definition  of  VCX:, 
and  after  USEPA’s  review  and 
consideration  of  all  comments  received 
during  the  public  comment  period, 
USEPA  added  acetone  to  the  list  of 
compounds  that  are  excluded  fiom  the 
definition  of  VCX:  (60  FR  31633).  As 
stated  in  this  final  rule,  “The  revised 
definition  will  also  apply  in  the  Chicago 
ozone  nonattainment  area  pursuant  to 
the  40  CFR  52.741(a)(3)  definition  of 
volatile  organic  material  or  VOC 
compound.” 

Mr.  Ken  Guilette,  President  of 
Riverside  Laboratories,  provided 
information  about  Riverside’s  solvent 
use  in  a  September  23, 1994,  letter  to 
USEPA.  In  this  letter,  Mr.  Guilette  stated 
that,  as  of  about  five  years  ago,  “all 
solvents  except  acetone  were  eliminated 
fiom  the  formulations.  Any  piirchased 
raw  materials  or  additives  which 
contain  VOCs  use  acetone  exclusively.” 
Mr.  Guilette  added  that  acetone  is  the 
only  VOC  emitted  by  Riverside 
Laboratories. 

V.  Summary  and  Conclusions 

This  rule  establishes  revised  RACT 
limitations  for  Riverside’s  Kane  Covmty 
facility.  Under  this  rule.  Lines  C,  D  and 
E  will  be  required  to  comply  with  a 
VOC  limit  of  2.9  Ibs./gal.  no  later  than 
December  3l,  1996.  Prior  to  that  time, 
interim  emission  limits  are  established 
for  both  VOC  emissions  and  polyester 
production.  In  addition,  any  paper 
coatings  which  contain  any  VOC  other 
than  acetone  are  required  to  comply 
with  a  VOC  limit  of  2.9  Ibs./gal.  upon 
publication  of  this  rule  in  the  Federal 
Register.  These  reqviirements  are  based 
upon  the  information  contained  in  the 
notice  of  proposed  rulemaking, 

USEPA’s  and  Riverside’s  responses  to 
comments,  USEPA’s  exclusion  of 


acetone  from  the  definition  of  VOC,  and 
Riverside’s  statement  that  it  uses  no 
VOCs  except  acetone. 

This  action  completes  USEPA’s 
reconsideration  proceedings. 
Consequently,  USEPA  is  withdrawing 
the  Jime  23, 1992,  stay. 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866 
review. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000.  This 
action  involves  only  one  soiurce. 
Riverside  Laboratories,  Inc.  Therefore, 
USEPA  certifies  that  this  RACT 
promulgation  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Under  Sections  202,  203  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (“Unfunded  Mandates  Act”), 
signed  into  law  on  March  22, 1995, 
USEPA  must  undertake  various  actions 
in  association  with  proposed  or  final 
rules  that  include  a  Federal  mandate 
that  may  result  in  estmated  costs  of 
$100  million  or  more  to  the  private 
sector,  or  to  a  State,  local,  and/or  tribal 
govemment(s)  in  the  aggregrate. 

These  apply  to  a  sin^  private  sector 
source  located  in  the  Chicago  ozone 
nonattainment  area.  To  the  extent  that 
the  rules  being  promulgated  by  this 
action  will  impose  any  mandate  upon 
this  soiuce,  such  a  mandate  will  not 
result  in  estimated  annual  costs  of  $100 
million  or  more  to  that  soiuce. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  20, 1995.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purpose  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjefits  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 


Incorporation  by  reference, 
Intergovernmental  relations.  Ozone. 

Dated:  August  7, 1995. 

Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  52,  chapter  I,  title  40  Of 
the  Code  of  Federal  regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Ai^ority:  42  U.S.C.  7401-7671q. 

Subpart  O — Minois 

2.  Section  52.741  is  amended  by 
adding  new  paragraph  (e)(10)  and 
removing  and  reserving  paragraph  (z)(4) 
to  read  as  follows: 

§52.741  Control  stralofy:  Oxom  control 
messuTM  for  Cook,  DuPafo,  Kano,  Lako, 
McHoiwy  and  WM  Countioo. 
***** 

(e).  *  . 

(10)  Until  December  31, 1996,  the 
control  and  recordkeeping  requirements 
in  this  paragraph  apply  to  the  three 
solvent-based  polyester  paper  coating 
lines  (Lines  C,  D  and  E)  at  Riverside 
Laboratories’  Kane  County,  Illinois 
facility,  instead  of  the  control 
requirements  in  paragraphs  (e)(1)  and 
(e)(2)  of  this  section  and  the 
recordkeeping  requirements  in 
paragraph  (e)(6)  of  this  section. 
Compliance  with  this  paragraph  must  be 
demonstrated  through  the  applicable 
coating  analysis  test  methods  and 
procedures  specified  in  paragraph 
(a)(4)(i)  of  this  section.  The 
requirements  in  paragraphs  (e)(1),  (e)(2), 
and  (e)(6)  of  this  section  shall  apply  to 
Riverside  on  and  after  December  31, 
1996. 

(i)  After  December  21, 1995,  no 
coatings  shall  at  any  time  be  applied  on 
Lines  C,  D  or  E  which  exceed  3.5 
pounds  (lbs.)  volatile  organic  material 
(VOM)  per  gallon  of  coating  (minus 
water  and  any  compounds  which  are 
specifically  exempted  fiom  the 
definition  of  VOM),  except  as  provided 
in  paragraph  (e)(10)(ii)  of  this  section. 

(11)  After  Decemlwr  21, 1995,  the 
following  specifically  identified 
coatings  may  exceed  3.5  lbs.  VOM  pjer 
gallon  of  coating  (minus  water  and  any 
compounds  which  are  specifically 
exempted  from  the  definition  of  VOM) 
only  if  they  are  applied  on  Line  E  and 
they  do  not  exce^  the  limits  indicated 
below  (minus  water  and  any 
compounds  which  are  specifically 
exempted  fiom  the  definition  of  VOM): 
EXP-5027—4.34  Ibs./gallon 
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PD  75  CLR-~4.ig  lbs./gallon 
PD  75  BRN — 4.18  lbs.^allon 
SQ2^54— 3.88  lbs./gallon 
SPX-34GL— 3.51  lbs./gallon 

(iii)  That  portion  of  Riverside’s 
polyester  production  which  is 
manufactured  with  the  use  of  any  VOC, 
frpm  Lines  C,  D,  and  E,  may  not  exceed 
the  following  levels:  35  million  square 
feet  per  year  during  and  after  1992,  29 
million  square  feet  per  year  during  and 
after  l994,  and  25  million  square  feet 
during  1996.  Compliance  with  this 
requirement  shall  be  determined  by 
adding  the  polyester  production  from 
any  12  consecutive  months  during  and 
after  the  years  indicated,  through  1996. 
That  is,  the  polyester  production  for  any 
12  consecutive  months  starting  with 
January  1992  cannot  exceed  35  million 
square  feet;  the  polyester  production 
from  any  12  consecutive  months  starting 
with  January  1994  cannot  exceed  29 
million  square  feet;  and  the  polyester 
production  for  the  twelve  months  from 
January  through  December  1996  cannot 
exceed  25  milhon  square  feet.  Only 
those  square  feet  of  polyester  whose 
production  involves  the  use  of  VOC 
need  to  be  restricted  by  the  production 
levels  in  this  paragraph  (e)(10)(iii)  of 
this  section. 

(iv)  By  December  21, 1995,  Riverside 
shall  certify  to  the  Administrator  that  its 
polyester  coating  operations  will  be  in 
compliance  with  paragraphs  (e)(10)(i), 
(e)(10)(ii),  and  (e)(10)(iii)  of  tMs  section. 
Such  certification  shall  include  the 
following: 

(A)  The  name  and  identification 
number  of  each  coating  as  applied  on 
coatiiu  lines  C,  D  and  E. 

(B)  The  wei^t  of  VOM  per  volume  of 
each  coating  (minus  water  and  any 
compounds  which  are  specifically 
exempted  from  the  defii^tion  of  VOM) 
as  ap^ed  on  each  coating  line. 

(vj^e  Administrator  must  be 
notified  at  least  10  days  prior  to  the  use 
of  any  polyester  coating  not  previously 
identified  pursuant  to  paragraph 
(e)(10)(iv)  of  this  section.  lUs 
notification  must  include  the 
information  specified  in  paragraphs 
(e)(10)(iv)(A)  and  (e)(10)(iv)(B)  of  this 
section. 

(vi)  On  and  after  December  21, 1995, 
Riverside  shall  collect  and  record  all  of 
the  following  information  each  day  for 
each  coating  and  maintain  the 
information  at  the  facility  for  a  period 
of  3  years: 

(A)  The  name  and  identification 
nvimber  of  each  coating  as  applied. 

(B)  The  weight  of  VOM  per  volume  of 
each  coating  (minus  water  and  any 
compoimds  which  are  specifically  ‘ 
exempted  from  the  definition  of  VOM) 
as  applied  each  day. 


(C)  Any  record  showing  a  VOM 
content  in  excess  of  the  emission  limits 
in  paragraph  (e)(10)(i)  or  (e)(l0)(ii)  of 
this  section  shall  be  reported  by  sending 
a  copy  of  such  record  to  the 
Adininistrator  within  30  days  following 
its  collection. 

(D)  Any  VOM  besides  acetone  used  in 
any  coating  must  be  identified. 

(vii)  Starting  with  the  first  full  month 
after  December  21, 1995,  Riverside  shall 
collect  and  record  the  figures  on 
polyester  production  (in  square  feet),  for 
each  month  and  maintain  ^e 
information  at  the  facility  for  a  period 
of  at  least  3  years. 

(viii)  Regt^less  of  any  other 
provision  of  paragraph  (e)(10)  of  this 
section,  after  August  21, 1995  no  coating 
which  contains  any  VOM  other  than 
acetone  shall  at  any  time  be  applied  on 
Line  C,  D,  or  E  which  exceeds  2.9  lbs. 
VOM  per  gallon  of  coating  (minus  water 
and  any  compoimds  whi^  are 
specifically  exempted  from  the 
definition  of  VOM). 
***** 

(FR  Doc.  95-20649  Filed  8-16-95;  8:45  am] 
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Approval  and  Promulgation  of 
implementation  Plans;  Illinois 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  approves  a  requested  revision 
to  the  CUcago  ozone  Federal 
Implementation  Plan  (HP)  as  it  pertains 
to  the  American  Decal  &  Manufacturing 
Company  (ADMC)  in  Chicago,  Illinois. 
This  action  revises  the  Chicago  FIP  and 
incorporates  the  revised  requirements 
into  the  Code  of  Federal  Reflations. 
The  rationale  for  the  approval  is  set 
forth  in  this  final  rule;  additional 
information  is  available  at  the  address 
indicated  below.  Elsewhere  in  this 
Federal  Register,  USEPA  is  proposing 
approval,  soliciting  public  comment, 
and  offering  an  opportimity  for  a  public 
bearing  on  this  requested  revision. 
If  adverse  comments  are  received  or  a 
public  hearing  is  requested  on  this 
direct  final  rule,  USEPA  will  withdraw 
this  final  rule  and  address  the 
comments  received  in  a  new  final  rule. 
Unless  this  final  rule  is  withdrawn,  no 
further  rulemaking  will  occur  on  this 
requested  FIP  revision. 

DATES:  This  final  rule  is  effective 
October  20, 1995  unless  adverse 


comments  are  received  or  someone 
requests  a  public  hearing  by  September 
20, 1995.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  can  be 
mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section  (AR- 
18J),  Regulation  Development  Branch, 

Air  and  Radiation  Division,  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 

Illinois  60604. 

Docket:  Pursuant  to  section 
307(d)(1)(B)  of  the  Clean  Air  Act  (Act), 

42  U.S.C.  7607(d)(1)(B),  this  action  is 
subject  to  the  procedural  requirements 
of  section  307(d).  Therefore,  USEPA  has 
established  a  public  docket  for  this 
action,  A-95-14,  which  is  available  for 
public  inspection  and  copying  between 
8  a.m.  and  4  p.m.,  Monday  thra  Friday, 
at  the  following  addresses.  We 
recommend  that  you  contact  Steven 
Rosenthal  before  visiting  the  Chicago 
location  and  Rachel  Romine  before 
visiting  the  Washington,  D.C.  location. 

A  reasonable  fee  may  be  charged  for 
copying. 

The  United  States  Environmental 
Protection  Agency,  Region  5, 
Regulation  Development  Branch, 

Eif  teenth  Floor,  ^utheast,  77  West 
Jackson  Boulevard,  Chicago,  Illinois, 
60604,  (312)  886-6052. 

The  United  States  Environmental 
Protection  Agency,  Docket  No.  A-95- 
14,  Air  Docket  (LE-131),  Room 
M1500,  Waterside  Mall,  401 M  Street 
SW.,  Washington,  D.C.  20460,  (202) 
245-3639. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Rosenthal,  Environmental 
Engineer  (312)  886-6052. 

SUPPLEMENTARY  INFORMATION:  On  June 
29, 1990,  USEPA  promulgated  a  ^  for 
the  six  cotmties  in  the  Chicago 
metropolitan  area:  Cook,  DuPage,  Kane, 
Lake,  McHenry,  and  Will.  55  FR  26818, 
codified  at  40  CFR  52.741.  This  FIP 
required  that  certain  volatile  organic 
compound  soim:es  comply  with 
reasonably  available  control  technology 
(RACT)  requirements.  In  determining 
the  applicability  of  some  of  these 
regulations  to  particular  sources, 

USEPA  used  the  concept  of  “maximum 
theoretical  emissions”  (MTE),  which  is 
defined  as  “the  quantity  of  volatile 
organic  emissions  that  theoretically 
could  be  emitted  by  a  stationary  source 
before  add-on  controls  based  on  the 
design  capacity  or  maximum  production 
capacity  of  the  source  and  8760  hours 
per  year*  *  *.”  55  FR  26860, 40  CFR 
52.741(a).  Relief  for  otherwise  subject 
sources  is  available  through  a  site- 
specific  State  Implementation  Plan  (SIP) 
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or  FIP  revision  that  limits  emissions  to 
below  the  applicable  cutoff  by 
operational  or  production  limitations. 

Accordingly,  ADMC  requested  that 
USEPA  approve  operating  restrictions 
that  limit  its  emissions  below  100  tons 
of  VOC  per  year  and  thereby  exempt  it 
from  the  RACT  requirements.  More 
specifically,  it  requested  that  USEPA 
promulgate  the  same  Umitations  on  its 
plant  operations  that  are  contained  in 
the  Illinois  Environmental  Protection 
Agency  (lEPA)  operating  permit 
(Application  Number:  87070079)  that 
was  received  by  lEPA  on  March  19, 

1992.  This  permit,  which  limits  ADMC’s 
yearly  usage  of  VOC  containing 
material,  covers  ADMC’s  power 
operated  silk  screen  presses,  hand 
screen  presses,  screen  adhesive  printing 
lines,  2  rotogravxire  presses  and  Viking 
screen  press.  USEPA  has  determined 
that  this  FIP  revision  request  complies 
with  all  applicable  requirements  of  the 
Act  and  USEPA  policy  concerning  such 
revisions.  The  USEPA,  therefore,  grants 
this  request. 

Because  USEPA  considers  this  action 
noncontroversial  and  routine,  we  are 
approving  it  without  prior  proposal.  The 
action  will  become  effective  on  October 
20, 1995.  However,  if  USEPA  receives 
adverse  comments  or  a  request  for  a 
public  hearing  by  September  20, 1995, 
then  USEPA  will  publish  a  notice  that 
withdraws  this  final  action.  If  no  request 
for  a  public  hearing  has  been  received. 
USEPA  will  address  the  public 
comments  received  in  a  new  final  rule 
on  the  requested  FIP  revision  based  on 
the  proposed  rule  located  in  the 
proposed  rules  section  of  this  Federal 
Register.  If  a  public  hearing  is 
requested,  USEPA  will  publish  a  notice 
announcing  a  public  hearing  and 
reopening  the  public  comment  period 
\mtil  30  days  ^er  the  public  hearing.  At 
the  conclusion  of  this  additional  public 
comment  period,  USEPA  will  publish  a 
final  rule  responding  to  the  public 
comments  received  and  annoimcing 
final  action. 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
fit)m  Executive  Order  12866  review. 

Under  the  Regulatory  FlexibiUty  Act, 

5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  smdl  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 


This  action  involves  only  one  soiurce, 
American  Decal  and  Manufacturing 
Company.  Therefore,  USEPA  certifies 
that  this  RACT  promulgation  does  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act”),  signed 
into  law  on  March  22, 1995,  the  USEPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  Section  205,  the  USEPA  must 
select  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  USEPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  USEPA  has  determined  that  the 
approval  action  promulgated  today  does 
not  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  20, 1995. 
Filing  a  petition  for  reconsideration 
with  the  Administrator  on  this  final  rule 
does  not  affect  the  finality  of  this  rule 
for  the  purpose  of  judicial  review  nor 
does  it  extend  the  time  within  which  a 
petition  for  judicial  review  may  be  filed, 
and  shall  not  postpone  the  effectiveness 
of  such  rule  or  action.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Volatile  organic  compoimd. 

Dated:  August  7, 1995. 

Carol  M.  BroMmer, 

Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 


Subpart  O— Illinois 

2.  Section  52.741  is  amended  by 
adding  paragraph  (x)(14)  to  read  as 
follows: 

§  52.741  Control  strategy:  Ozone  control 
measures  for  Cook,  Dul^ge,  Kane,  Lake, 
McHenry  and  Will  Counties. 
***** 

(x)  *  *  * 

(14)  The  control  and  recordkeeping 
and  reporting  requirements,  as  well  as 
the  test  methods  in  this  paragraph, 
apply  to  the  power-operated  silk  screen 
presses,  the  hand  screen  presses,  the 
screen  adhesive  printing  lines,  the 
Andreotti  rotogravure  press,  the  Halley 
Rotogravure  press,  and  the  Viking  press 
at  the  American  Decal  and 
Manufacturing  Company’s  plant  in 
Chicago,  Illinois,  instead  of  the 
requirements  in  paragraphs  (h)  and 
(x)(l)  through  (x)(5)  of  this  section.  The 
emissions  from  the  sources  listed  above 
(in  paragraph  (x)(14)  of  this  section)  are 
to  be  induded  in  the  calculation  of 
“maximimi  theoretical  emissions”  for 
determining  applicability  for  any  other 
sources  (for  which  applicability  is  based 
on  the  quantity  of  maximum  theoretical 
emissions)  at  American  Decal  and 
Manufacturing  Company’s  Chicago 
plant  not  included  in  paragraph  (x)(14) 
of  this  section. 

(i)  After  July  24, 1992,  no  inks, 
coatings,  tMnner,  clean-up  material  or 
other  VOC-containing  material  shall  at 
any  time  be  applied,  at  the  presses/ 
printing  lines  listed  above  (in  paragraph 
(x)(14)  of  this  section),  which  exce^  the 
VOC  content  (in  percent  by  weight 
VOC)  limit  established  below.  After  July 
24, 1992,  the  yearly  usage  (in  weight  of 
material  applied)  of  ink,  coating, 
thinner,  clean-up  material,  and  other 
VOC-containing  material,  shall  not 
exceed  the  applicable  poimds  per  year 
limit  established  below.  The  yearly 
weight  of  ink,  coating,  thinner,  clean-up 
material,  and  other  VOC-containing 
material  is  to  be  calculated  according  to 
the  procedure  in  paragraph  (x)(14)(ii)  of 
this  section. 


Materia! 

Usage 

(Ibs/yr) 

Weight 

Percent 

VOC 

#6  ink  . 

9,076 

56.8 

#7  ink  . 

1,278 

54.2 

#2  ink  . . 

2,911 

72.7 

Blue  N.C.  lacq . 

394 

64.3 

Black  M  lacq . 

753 

61.6 

4B9L  Clear . . . 

2,451 

77.1 

4B9L  H  Clear . 

3,360 

75.0 

Flow-Out  Agent . 

1,795 

97.1 

O.S.  Stamp  lacq . 

1,047 

62.0 

Dull  write-on . 

86 

71.6 

AH-16 . 

621 

84.5 

Thinrwr  (#7,6)  . 

2,350 

100.0 

43396  Fedwal  R^istw  /  Vol.  60,  No.  161  /  Monday,  August  21,  1995  /  Rules  and  Regulatimis 


Mmwn 

Usage 

Weight 

Pemai 

VOC 

Exon  470 . 

1,668 

66.4 

9L  Clear . 

2,451 

77.1 

White  M  lacq . 

3,467 

47.0 

Tedter  Gr.  Vehicle . 

1,050 

66.7 

TH-98  . 

22,047 

73.2 

TH-57  . 

59 

69.5 

TH-14M  . . 

16,520 

0.7 

PS  160 . 

10,644 

3.0 

#1  tint  . 

4,872 

69.3 

#9  tint  . . . 

4,256 

83.7 

Roto  Color . . 

13,884 

62.0 

1st  SS  White . 

25,740 

51.5 

2nd  SS  White . 

25,740 

51.5 

Clean  Up . . . 

108,742 

100.0 

Other  Materials . 

400 

100.0 

(ii)  The  yearly  weight  of  material  used 
is  to  be  calculated  as  follows: 

(A)  Compute  the  weight  of  each  ink, 
coating,  thinner,  clean-up  material,  and 
other  VOC-containing  material  used 
each  month  by  the  15th  of  the  following 
month. 

(B)  By  the  15th  of  each  month,  add 
the  monthly  usage  (in  pounds)  for  each 
ink,  coating,  thinner,  clean-up  material, 
and  other  VOC-containing  material  for 
the  twelve  previous  mon&s  (to  obtain 
the  yearly  weight  of  each  ink,  coating, 
thinner,  clean-up  material  used).  A 
comparison  of  these  yearly  usage  levels 
(in  poimds)  with  pui^ase  records  must 
be  made  to  ensure  the  accuracy  of  the 
monthly  usage  levels  (in  poimds) 
obtained  to  satisfy  paragraph 
(x)(14)(ii)(A)  of  this  section. 

(iii)  Beginning  on  August  1, 1992,  the 
owner  and  operator  of  the  American 
Decal  and  Manufacturing  Company 
plant  in  Chicago,  Illinois,  shall  keep  the 
follov.ing  records  for  each  ink,  coating, 
thinner,  clean-up  material,  and  other 
VCX^-containing  material  for  each 
month.  AU  records  shall  be  kept  by  the 
American  Decal  and  Manufacturing 
Company  for  3  years  and  shall  be  made 
available  to  the  Administrator  on 
request: 

(A)  The  name  and  identification 
number  of  each  ink,  coating,  thinner, 
clean-up  material,  and  other  VOC- 
containing  material  as  applied  or  used. 

(B)  The  weight  percent  VOC  of  each 
ink,  coating,  thinner,  clean-up  material, 
and  each  other  VOC-containing  material 
as  applied  or  used  each  month. 

(C)  The  as  applied  weight  of  each  ink, 
coating,  thinner,  clean-up  material,  and 
other  VOC-containing  material  used 
each  month. 

(iv)  Any  record  showing  a  violation  of 
paragraph  (x)(14)(i)  of  this  section  after 
October  20, 1995  shall  be  reported  by 
sending  a  copy  of  such  record  to  the 
Administrator  within  30  days  of  the 
violation. 


(y)  To  dataraito  cnm^liance  with 
powiyaph  (3^14Ki)  ^6  section  and 

toestaUishtiie  Mcords  re^uh^d  under 
paragr^h  (xKl4)(iii)  of  this  section,  the 
wei^t  percent  VOC  of  eadi  ink, 
coating,  thinnw,  clean-up  material,  and 
other  VOC-ccmtaining  material  shall  be 
detennined  by  the  applicable  test 
methods  and  procedures  specified  in 
paragraph  (aK4)  of  this  section.  Any 
material  reported  to  be  100  percent  VOC 
does  not  have  to  be  tested  for  weight 
percent  VOC. 

***** 

(FR  Doc.  95-20647  Filed  8-18-95;  8:45  am) 
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40  CFR  Parts  52  and  61 

[ND6-1-«534a,  N02-1-6064a;  FRL-6261-61 

Clean  Air  Act  Approval  and 
Promulgation  of  State  Implementation 
Plan  for  North  Dakota;  Revisions  to  the 
Air  Pollution  Control  Rules 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  approves  the  State 
implementation  plan  (SIP)  revisions 
submitted  by  the  State  of  North  Dakota 
with  letters  dated  June  26. 1990,  June 
30, 1992,  and  April  29, 1994.  The 
revisions  address  air  pollution  control 
rules  regarding  general  provisions; 
emissions  of  particulate  matter  and 
organic  compounds;  new  source 
performance  standards  (NSPS);  national 
emission  standards  for  haz{irdous  air 
pollut£mts  (NESHAPs);  construction  and 
operating  permit  programs;  prevention 
of  significant  deterioration  (PSD)  of  air 
quality;  and  control  of  emissions  from 
oil  and  gas  well  production  facilities. 
The  April  29, 1994  submittal  also 
addressed  the  following  two  issues 
which  will  be  acted  on  in  separate 
documents:  Revisions  to  the  PSD  rules 
with  respect  to  PMio  increments;  and 
revisions  to  the  visibility  monitoring 
chapter  of  the  SIP.  Further,  EPA  is 
approving  the  State’s  construction 
permit  and  federally  enforceable  State 
operating  permit  (FESOP)  programs 
under  section  112(1)  of  the  amended 
Clean  Air  Act  (Act)  for  the  purposes  of 
creating  federally  enforceable  permit 
conditions  for  sources  of  hazardous  air 
pollutants  (HAPs). 

DATES:  This  final  rule  is  efiective  on 
October  20, 1995,  unless  comments  are 
received  in  writing  by  September  20, 
1995.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 


APDOEWes:  Copies  of  the  ^te’s 
submittal  and  other  mfonnadoa  are 
available  for  iiupection  during  nminal 
business  hours  at  the  following 
locations;  Air  Programs  Branch, 
Environmental  Protection  Agency, 

Region  Vin,  999  18th  Street,  suite  506, 
Denver,  Colorado  80202-2405;  North 
Dakota  State  Department  of  Health  and 
Consolidated  L^oratories, 

Environmental  Health  Section,  1200 
Missouri  Avenue,  Bismarck,  North 
Dakota,  58502-5520;  and  The  Air  and 
Radiation  Docket  and  Informaticm 
Center,  401  M  Street  SW.,  Washington, 
DC  20460. 

FOR  FURTHER  INFORMAHON  CONTACT: 

Amy  Platt,  Environmental  Protection 
Agency,  Region  Vni,  (303)  293-1769. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  State  submitted  various  revisions 
to  its  air  pollution  control  rules  with 
letters  to  EPA  dated  June  26, 1990,  June 
30. 1992,  and  April  29, 1994.  These 
revisions  were  necessary  to  make  the 
rules  consistent  with  Federal 
requirements.  Portions  of  the  1990  and 
1992  submittals  were  acted  on 
previously  (see  56  FR  12848,  March  28, 
1991;  56  FR  28322,  Jime  20, 1991;  57  FR 
28619,  June  26. 1992;  58  FR  5294, 
January  21, 1993;  and  58  FR  54041, 
October  20, 1993). 

n.  This  Action 

A.  Analysis  of  State  Submissions 
1.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

EPA  also  must  determine  whether  a 
submittal  is  complete  and  therefore 
warrants  further  EPA  review  and  action 
[see  section  110(k)(l)  and  57  FR  13565]. 
EPA’s  completeness  criteria  for  SIP 
submittals  are  set  out  at  40  CFR  part  51, 
appendix  V.  EPA  attempts  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 

However,  a  submittal  is  deemed 
complete  by  operation  of  law  if  a 
completeness  determination  is  not  made 
by  EPA  six  months  after  receipt  of  the 
submission. 
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To  entertain  public  conunent,  the 
State  of  North  Dakota,  after  providing 
adequate  notice,  held  public  hearings  on 
January  3, 1990,  Octoter  16, 1991,  and 
September  28, 1993  to  address  the 
respective  revisions  to  the  SIP  and  Air 
Pollution  Control  Rules.  Following  the 
public  hearings,  the  North  Dakota  State 
Health  Coimcil  adopted  the  respective 
rule  revisions. 

The  Governor  of  North  Dakota 
submitted  revisions  to  the  SIP  with 
letters  dated  Jime  26, 1990,  June  30, 

1992,  and  April  29, 1994.  The  SIP 
revisions  were  reviewed  by  EPA  to 
determine  completeness  in  accordance 
with  the  completeness  criteria  set  out  at 
40  CFR  part  51,  appendix  V.  The 
submittals  were  found  to  be  complete 
and  letters  dated  October  22, 1990, 
August  27, 1992,  and  Jrme  22, 1994 
were  forwarded  to  the  Governor 
indicating  the  completeness  of  the 
respective  submittals  and  the  next  steps 
to  be  taken  in  the  review  process. 

2.  Jime  26, 1990  Revisions 

The  Jime  26, 1990  submittal  addresses 
North  Dakota  Air  Pollution  Control 
Rules  involving  general  provisions, 
ambient  air  quality  standards,  emissions 
of  particulate  matter,  control  of 
pesticides,  NSPS,  NESHAPs,  permitting, 
PSD,  and  emissions  from  oil  and  gas 
well  production  facilities.  Most  of  the 
revisions  were  approved  in  separate 
Federal  Register  notices  (see  56  FR 
12848,  March  28, 1991;  56  FR  28322, 
June  20, 1991;  57  FR  28619,  June  26, 
1992).  However,  one  section  of  the  June 
26, 1990  submittal  was  not  addressed  in 
those  approvals.  That  section  was  33- 
15-13-02  regarding  revised  asbestos 
NESHAP  regulations.  The  1990  asbestos 
regulation  revision  was  superseded  by 
the  State’s  revised  asbestos  NESHAP 
rules  in  the  April  29, 1994  submittal, 
which  EPA  has  determined  to  be 
consistent  with  Federal  requirements 
and  approvable. 

3.  Jime  30, 1992  Revisions 
Portions  of  the  June  30, 1992 

submittal  involving  revisions  to  the 
State’s  rules  regarding  emissions  of 
sulfur  compounds,  NSPS,  and 
NESHAPs  (excluding  asbestos)  were 
approved  in  the  Federal  Register  on 
January  21, 1993  (see  58  FR  5294)  and 
October  20, 1993  (see  58  FR  54041).  The 
remaining  portions  are  being  addressed 
in  this  document  and  involve  the 
following  sections  of  the  North  Dakota 
Air  Pollution  Control  Rules:  33-15-01 
General  Provisions;  33-15-05  Emissions 
of  Particulate  Matter  Restricted;  33-15- 
07  Control  of  Organic  Compounds 
Emissions;  33-15—13  Emission 
Standards  for  Hazardous  Air  Pollutants 


(specifically,  the  section  regarding  the 
asbestos  NESHAP);  33-15-15 
Prevention  of  Significant  Deterioration 
of  Air  Quality;  and  33-15-20  Control  of 
Emissions  fi’om  Oil  and  Gas  Well 
Production  Facilities. 

a.  Chapter  33-15-01  General 
Provisions.  The  definition  of  volatile 
organic  compound  (VOC)  was  updated. 
This  VOC  definition  is  superseded  by 
the  State’s  April  29, 1994  submittal, 
which  included  a  revised  VOC 
definition  that  EPA  has  determined  to 
be  approvable.  Also,  in  the  1992 
submittal,  administrative  information 
was  updated  to  reflect  the  Department’s 
new  telephone  number.  These 
administrative  revisions  are  minor  and 
approvable. 

o.  Chapter  33-15-05  Emissions  of 
Particulate  Matter  Restricted.  Provisions 
were  removed  which  allowed  the  State 
discretion  in  approving  alternatives  to 
using  multiple  (Camber  incinerators  for 
the  burning  of  refuse,  per  EPA’s  request. 
Also,  language  was  added  to  specify  a 
testing  methodology  for  determining 
particulate  emissions  that  have  a 
diameter  of  10  microns  or  less.  These 
revisions  are  consistent  with  Federal 
requirements  and  therefore,  approvable. 

c.  Chapter  33-15-07  Control  of 
Organic  Compounds  Emissions. 
Revisions  made  to  this  chapter  include 
the  following: 

(i)  All  references  to  “volatile  organic 
liquids’’  were  changed  to  read  "volatile 
organic  compounds.’’ 

(ii)  “Volatile  organic  liquid-water 
separator’’  has  been  changed  to  read 
“volatile  organic  compounds-water 
separator,’’  and  the  term  was  defined. 

(iii)  Several  other  definitions  were 
corrected  or  clarified. 

(iv)  The  provision  was  eliminated  that 
allowed  the  State  discretion  in 
approving  alternatives  to  using  the 
appropriate  rotating  pumps  and 
compressors  to  handle  volatile  organic 
compounds,  per  EPA’s  request. 

(v)  To  be  more  specific  regarding 
intent,  language  was  changed  to  read 
“The  emissions  firom  all  devices 
designed  for  incinerating,  flaring,  or 
treating  waste  organic  compound  gases 
and  vapors  shall  result  in  compliance 
with  Chapters  2  and  16  of  this  article,’’ 
i.e.,  compliance  with  the  ambient  air 
quality  standards. 

These  revisions  strengthen  this  rule 
and,  therefore,  are  approvable. 

d.  Chapter  33-15-13  Emission 
Standards  for  Hazardous  Air  Pollutants. 
Section  33-15-13-02,  regarding 
emission  standards  for  asbestos,  was 
revised.  These  revisions  are  superseded 
by  the  State’s  most  recent  asbestos 
NESHAP  revisions  contained  in  the 
April  29, 1994  submittal  (see  below). 


which  EPA  has  determined  to  be 
approvable. 

e.  Chapter  33-15-15  Prevention  of 
Significant  Deterioration  of  Air  Quality. 
The  definition  of  “volatile  organic 
compounds’’  was  added  to  match  EPA’s 
definition.  The  definition  excludes  the 
compounds  identified  by  EPA  as 
“negligibly  photochemical  reactive’’ 
finm  the  requirements  of  this  chapter 
since  EPA  has  determined  that  they  are 
not  considered  significant  precursors  to 
ozone.  Other  minor  changes  were  made 
to  make  the  State  rule  consistent  with 
the  Federal  rule.  These  revisions  are 
consistent  with  Federal  requirements 
and,  therefore,  are  approvable. 

/.  Chapter  33-15-20  Control  of 
Emissions  From  Oil  and  Gas  Well 
Production  Facilities.  A  definition  for 
“continuous  burning  pilot’’  was  added 
and  the  reporting  requirements  were 
clarified.  The  provision  was  removed 
which  allowed  the  State  discretion  in 
approving  alternative  methods  of 
calculation  for  determining  PSD 
applicability  for  sulfur  dioxide,  per 
l^A’s  request.  These  revisions  are 
consistent  with  Federal  requirements 
and  therefore,  approvable. 

4.  April  29, 1994  Revisions 

The  April  29, 1994  submittal 
addresses  visibility  monitoring 
requirements  outlined  in  Chapter  6  of 
the  SIP.  However,  in  a  January  26, 1995 
letter  fi’om  Dana  Moimt,  North  Dakota 
Division  of  Environmental  Engineering, 
to  Douglas  Skie,  EPA,  the  State 
indicated  that  a  superseding  SIP 
revision  regarding  visibility  monitoring 
would  be  forthcoming  and  requested 
that  EPA  take  no  action  at  this  time  on 
its  April  1994  visibility  monitoring 
revisions.  Accordingly,  EPA  declines  to 
take  action  on  the  visibility  monitoring 
revisions  included  in  Nor^  Dakota’s 
April  29, 1994  submittal. 

The  April  29, 1994  submittal  also 
addresses  the  following  chapters  of  the 
North  Dakota  Air  Pollution  Control  • 
Rules:  33-15-01  General  Provisions; 
33-15-12  Standards  of  Performance  for 
New  Stationary  Sources;  33-15-13 
Emission  Standards  for  Hazardous  Air 
Pollutants;  33-15-14  Designated  Air 
Contaminant  Sources,  Permit  to 
Construct,  Minor  Source  Permit  to 
Operate;  and  33-15-15  Prevention  of 
Significant  Deterioration  of  Air  Quality. 
The  revisions  to  Chapter  33-15-15  will 
be  addressed  in  a  separate  action. 

a.  Chapter  33-15-01  General 
Provisions.  Under  Subsection  33-15- 
01-04,  a  definition  of  “federally 
enforceable’’  was  added  and  the 
definition  of  “volatile  organic 
compounds”  was  modified  to  match  the 
Federal  definition  in  40  CFR  51.100. 
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These  revisions  are  consistent  with 
Federal  requirements  and  therefore, 
approvable. 

b.  Chapter  33-15-lZStandards  of 
Performance  for  New  Stationary 
Sources:  Chapter  33-15-13  Emission 
Standards  for  Hazardous  Air  Pollutants. 
The  revisions  to  33-15-12  and  33-15- 
13  incorporate  by  reference  the  Federal 
NSPS  in  40  C!FR  part  60  and  the  Federal 
NESHAPs  in  40  CFR  part  61,  as  in  effect 
on  May  1, 1993,  with  the  exception  of 
40  CFR  part  61,  subparts  B,  H,  I,  K,  Q, 

R,  T,  and  W  [i.e.,  radionuclides).  The 
State’s  asbestos  rules  were  updated  to 
reflect  the  Federal  asbestos  rule  in  effect 
on  May  1, 1993,  as  foimd  in  40  CFR  part 
61,  subpart  M.  EPA  has  reviewed  the 
State’s  revised  NSPS  and  NESHAPs 
regulations  and  determined  that  they  are 
consistent  with  the  Federal  regulations, 
and,  therefore,  approvable. 

c.  33-15-14  Designated  Air 
Contaminant  Sources,  Permit  to 
Construct,  Minor  Source  Permit  to 
Operate,  Title  V  Permit  to  Operate. 
Section  33-15-14-01  was  modified  to 
list  several  new  designated  air  pollution 
source  categories.  New  categories 
include  the  following:  (1)  Chemical 
process  facilities  involving  cresylic 
acids,  phenol,  or  polymer 
manufacturing  and  coating  operations; 

(2)  metallurgical  facilities  involving 
electrolytic  plating  operations;  (3) 
mineral  products  facilities  involving 
calciners  and  dryers;  (4)  wood 
processing  facilities  involving  sawmills 
or  wood  products  manufacturing;  (5) 
municipal  waste  combustors;  (6) 
stationary  gas  tiuhines;  (7)  lead  acid 
battery  manufacturing;  and  (8) 
hydrocarbon  contaminated  soil 
remediation  projects.  Also,  a  new 
section  of  definitions  was  added. 

'The  construction  permit  section  of 
this  chapter,  33-15-14-02,  was 
amended  to  clarify  that  initiation  of 
certain  activities  &at  do  not  require  a 
construction  permit  are  at  the  owner’s 
or  operator’s  own  risk.  This  section  was 
also  amended  to  require  a  construction 
permit  if  a  change  at  a  facility  would 
increase  the  ambient  concentration  of  a 
contaminant  by  a  specified  amoimt. 
However,  certain  scenarios  at  existing 
sources  were  listed  that  would  not  be 
considered  a  change  in  the  method  of 
operation,  e.g.,  trading  of  emissions 
within  a  facility  provided  that  the  trades 
have  been  identified  and  approved  in  a 
permit  to  operate  and  the  total  facility 
emissions  do  not  exceed  the  facility 
emissions  cap  established  in  the  permit 
to  operate.  A  construction  permit  would 
not  be  required  under  such  scenarios. 

The  revisions  to  sections  33-15-14- 
01  and  33-15-14-02  are  consistent  with 


Federal  requirements  and,  therefore, 
approvable. 

This  submittal  also  contained 
revisions  to  the  minor  soiuce  permit  to 
operate  section  of  this  chapter,  33-15- 
14-03.  On  June  28, 1989,  ^A  published 
criteria  for  approving  and  incorporating 
into  the  SIP  regulatory  programs  for  the 
issuance  of  federally  enforceable  State 
operating  permits  (FESOPs)  (see  54  FR 
27282).  Permits  issued  pursuant  to  an 
operating  permit  program,  which  has 
b^n  approved  into  the  SIP  as  meeting 
these  criteria  may  be  considered 
federally  enforceable.  EPA  has 
encouraged  States  to  develop  such 
FESOP  programs  in  conjunction  with 
title  V  operating  permit  programs  to 
enable  sources  to  limit  their  potential  to 
emit  to  below  the  title  V  applicability 
thresholds.  (See  the  September  18, 1992 
guidance  document  entitled, 

“Limitation  of  Potential  to  Emit  with 
Respect  to  Title  V  Applicability 
Thresholds,’’  from  Jo^  Calcagni, 
Director,  Air  Quality  Management 
Division,  Office  of  Air  Quality  Planning 
and  Standards  (OAQPS),  Office  of  Air 
and  Radiation,  U.S.  EPA.)  On  November 
3, 1993,  EPA  annoimced  in  a  guidance 
document  entitled,  “Approaches  to 
Creating  Federally  Enforceable 
Emissions  Limits,’’  fi'om  John  S.  Seitz, 
Director,  OAQPS,  that  this  mechanism 
could  be  extended  to  create  federally 
enforceable  limits  for  emissions  of  HAPs 
if  the  program  were  approved  pursuaiit 
to  section  112(1)  of  the  Act.  (See  Section 
II.A.5.  of  this  document  for  further 
details  on  EPA’s  Section  112(1)  approval 
of  North  Dakota’s  FESOP  program.) 

North  Dakota  adopted  revisions  to  its 
minor  source  operating  permit 
requirements  in  Section  33-15-14-03  of 
the  State’s  rules  to  meet  the  criteria  of 
the  June  29, 1989  Federal  Register 
notice.  That  Federal  Register  notice 
establishes  five  criteria  which  must  be 
met  in  order  for  EPA  to  approve  a  state 
operating  permit  program  into  the  SIP: 
(1)  The  program  must  be  submitted  to 
and  approved  by  EPA;  (2)  the  program 
must  impose  a  legal  obligation  on  the 
operating  permit  holders  to  comply  with 
the  terms  and  conditions  of  the  permit, 
and  permits  that  do  not  conform  with 
the  criteria  outlined  in  the  June  28, 1989 
Federal  Register  notice  or  EPA’s 
underlying  regulations  shall  be  deemed 
not  federally  enforceable;  (3)  any  permit 
issued  imder  the  program  must  contain 
terms  and  conditions  that  are  at  least  as 
stringent  as  any  requirements  contained 
in  tile  SIP,  enforceable  under  the  SIP,  or 
any  section  112  or  other  CAA 
requirement,  £md  may  not  allow  for  the 
waiver  of  any  CAA  requirement;  (4)  any 
permit  issued  under  the  program  must 
contain  conditions  that  are  permanent. 


quantifiable,  and  enforceable  as  a 
practical  matter;  and  (5)  any  permit  that 
is  intended  to  be  federally  enforceable 
must  be  issued  subject  to  public 
participation  and  must  be  provided  to 
EPA  in  proposed  form  on  a  timely  basis. 

EPA  has  reviewed  North  Dakota’s 
FESOP  program  and  has  determined 
that  it  meets  the  requirements  outlined 
in  the  Jime  28, 1989  Federal  Register 
notice.  (See  the  Technical  Support 
Document  associated  with  this  action 
for  further  information.)  Thus,  EPA  is 
approving  North  Dakota’s  FESOP 
program.  Permits  that  conform  to  the 
State’s  rules  and  that  are  enforceable  as 
a  practical  matter  will  be  considered 
federally  enforceable.  Note  that  in  this 
action  ^A  is  approving  North  Dakota’s 
minor  source  operating  p>ermit  program, 
but  not  the  40  CFR  part  70  operating 
permit  program  in  Chapter  33-15-14-06 
of  the  State  rules  (whi(^  will  be  acted 
on  separately). 

5.  Approval  of  North  Dakota’s 
Construction  Permit  and  FESOP 
Programs  Under  Section  112(1)  of  the 
Act 

In  this  action,  EPA  is  also  approving 
North  Dakota’s  construction  permit  and 
FESOP  programs  in  Chapters  33-15-14- 
02  and  33-15-14-03  of  ffie  State’s  rules, 
respectively,  imder  section  112(1)  of  the 
Act  for  the  purpose  of  creating  federally 
enforceable  limits  on  the  potential  to 
emit  of  HAPs  listed  pursuant  to  section 
112(b)  of  the  Act.  Approval  under 
section  112(1)  is  necessary  to  allow  the 
State  to  create  federally  enforceable 
limits  on  the  potential  to  emit  of  HAPs, 
because  SIP  approval  of  these 
permitting  programs  only  extends  to  the 
control  of  HAPs  which  are 
photochemically  reactive  organic 
compounds  or  particulate  matter. 
Federally  enforceable  limits  on 
photochemically  reactive  organic 
compounds  or  particulate  matter  may 
have  the  incidental  effect  of  limiting 
certain  HAPs.>  As  a  legal  matter,  no 
additional  program  approval  by  EPA  is 
required  in  order  for  these  “criteria” 
pollutant  limits  to  be  recognized  as 
federally  enforceable.  However,  section 
112  of  the  Act  provides  the  underlying 
authority  for  controlling  all  HAPs 
emissions. 

'  EPA  issued  guidance  addressing  the  technical 
aspects  of  how  these  criteria  pollutant  limits  may 
be  recognized  for  purposes  of  limiting  a  source’s 
potential  to  emit  of  HAPs  to  below  section  112 
major  source  levels.  Please  refer  to  EPA’s  January 
25, 1995  memorandum  from  John  S.  Seitz  and 
Robert  I.  Van  Heuvelen  entitled  "Options  for 
Limiting  the  Potential  to  Emit  (PTE)  of  a  Stationary 
Source  under  Section  112  and  Title  V  of  the  Clean 
Air  Act,”  available  at  the  EPA  office  listed  at  the 
begiiming  of  this  document. 
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Both  the  State’s  construction  permit 
and  FESOP  programs  apply  to  any  “air 
contaminant  sources,”  and  “air 
contaminant”  is  defined  in  the  State’s 
rules  as  “any  solid,  liquid,  gas,  or 
odorous  substance  or  any  combination 
thereof.”  The  State  has  defined  “air 
contaminant”  in  such  a  broad  manner 
that  it  includes  HAPs.  Consequently,  the 
State’s  construction  permit  and  FESOP 
programs  provide  authority  for  the  State 
to  issue  permits  to  sources  of  HAPs. 

The  criteria  which  are  used  in 
approving  minor  source  construction 
permit  programs  are  located  in  40  CFR 
51.160-164.  North  Dakota’s 
construction  permit  program  was 
originally  approved  as  meeting  the 
criteria  currently  in  40  CFR  51.160-163 
on  May  26, 1977  (42  FR  26977)  and  as 
meeting  the  criteria  in  40  CFR  51.164  on 
November  14, 1988  (53  FR  45673).  The 
Technical  Support'Document  (TSD) 
accompanying  this  section  112(1) 
approval  details  how  North  Dakota’s 
construction  permit  rules  in  33-15-14- 
02  meet  these  Federal  criteria  for 
approvability. 

EPA  believes  the  most  significant 
criteria  for  creating  federally  enforceable 
limits  through  construction  permits  are 
the  criteria  outlined  in  40  CFR  51.160- 
162.  Further,  as  discussed  in  EPA’s 
January  25, 1995  memorandum  from 
John  S.  Seitz,  Director  of  the  Office  of 
Air  Quality  Planning  and  Standards, 
and  Robert  I.  Van  Heuvelen,  Director  of 
the  Office  of  Regulatory  Enforcement, 
entitled  “Options  for  Limiting  the 
Potential  to  Emit  (PTE)  of  a  Stationary 
Source  Under  Se<^on  112  and  Title  V 
of  the  Cletm  Air  Act,”  in  order  for  EPA 
to  consider  any  construction  permit 
terms  federally  enforceable,  such  permit 
conditions  must  be  enforceable  as  a 
practical  matter.  North  Diikota’s 
construction  permit  program  will  allow 
the  State  to  issue  permits  that  are 
enforceable  as  a  practical  matter.  Thus, 
any  permits  issued  in  accordance  with 
North  Dakota’s  construction  permit 
program  that  are  practically  enforceable 
would  be  considered  federally 
enforceable. 

EPA  believes  that  the  five  approval 
criteria  for  approving  FESOP  programs 
into  the  SIP,  as  specified  in  the  Jime  28, 

1989  Federal  Register  notice,  are  also 
appropriate  for  evaluating  and 
approving  the  programs  under  section 
112(1).  The  requirements  outlined  in  the 
June  28, 1989  notice  need  not  be  unique 
to  criteria  pollutants  since  the  reason 
that  the  notice  does  not  address  HAPs 
is  simply  that  it  was  written  prior  to  the 

1990  Amendments  to  section  112. 
Hence,  the  criteria  discussed  above  in 
Section  n.A.4.c.  of  this  document  are 


applicable  to  FESOP  program  approvals 
under  section  112(1)  of  the  Act. 

In  addition  to  a  construction  permit 
program  meeting  the  criteria  outlined  in 
40  CFR  51.160-164  and  a  FESOP 
program  meeting  the  criteria  outlined  in 
the  Jime  28, 1989  Federal  Register 
notice,  a  permitting  program  that 
addresses  HAPs  must  meet  the  statutory 
criteria  for  approval  imder  section 
112(1)(5).  Se^ion  112(1)  allows  EPA  to 
approve  a  program  only  if  it:  (1) 

Contains  adequate  authority  to  assiun 
compliance  with  any  section  112 
standards  or  requirements;  (2)  provides 
for  adequate  resources;  (3)  provides  for 
an  expeditious  schedule  for  assuring 
compliance  with  section  112 
requirements;  and  (4)  is  otherwise  likely 
to  satisfy  the  objectives  of  the  Act. 

EPA  plans  to  codify  the  approval 
criteria  for  programs  limiting  potential 
to  emit  of  HAPs  through  amendments  to 
subpart  E  of  40  CFR  part  63,  the 
regulations  promulgated  to  implement 
section  112(1)  of  the  Act.  (See  58  FR 
62262,  November  26, 1993.)  EPA 
believes  it  has  the  authority  under 
section  112(1)  to  approve  programs  to 
limit  the  potential  to  emit  H^s  directly 
under  section  112(1)  prior  to  this 
revision  to  subpart  E  of  40  CFR  part  63. 
Given  the  timing  problems  posed  by 
impending  deadlines  imder  section  112 
and  title  V,  EPA  believes  it  is  reasonable 
to  read  section  112(1)  to  allow  for 
approval  of  programs  to  Umit  potential 
to  emit  prior  to  promulgation  of  a  rule 
specifically  addressing  this  issue. 
■Hierefore,  EPA  is  approving  North 
Dakota’s  construction  permit  and 
FESOP  programs  now  so  that  North 
Dakota  may  begin  to  issue  federally 
enforceable  “synthetic  minor”  permits 
as  soon  as  possible.  EPA  also  plans  to 
codify  programs  approved  under  section 
112(1)  without  further  rulemaking  once 
the  revisions  to  Subpart  E  are 
promulgated. 

As  discussed  above,  EPA  believes 
North  Dakota’s  construction  permit  and 
FESOP  programs  meet  the  applicable 
Federal  criteria  for  approval  of  such 
programs  in  the  SIP.  Section  33-15-14- 
02,  i.e..  North  Dakota’s  construction 
permit  program,  has  been  previously 
approved  in  the  SIP,  and  ^A  is 
approving  Section  33-15-14-03,  i.e.. 
North  Dakota’s  FESOP  program  in  this 
Federal  Register.  In  ad^tion.  North 
Dakota’s  construction  permit  and 
FESOP  programs  meet  the  statutory 
criteria  for  approval  under  section 
112(1)(5),  as  outlined  in  the  following 
discussion. 

Regarding  the  statutory  criteria  of 
section  112(1)(5)  referred  to  above,  EPA 
believes  North  Dakota’s  construction 
permit  and  FESOP  programs  contain 


adequate  authority  to  assure  compliance 
with  section  112  requirements  since  the 
third  criterion  of  the  June  28, 1989 
Federal  Register  notice  is  met  by  both 
permitting  programs,  i.e.,  because  the 
programs  do  not  provide  for  waiving 
any  section  112  requirement.  Sources 
that  become  minor  through  a  permit 
issued  pursuant  to  these  programs 
would  still  be  required  to  meet  section 
112  requirements  applicable  to  non¬ 
major  soiurces. 

Regarding  the  requirement  for 
adequate  resources,  EPA  believes  the 
State  has  demonstrated  that  it  can 
provide  for  adequate  resources  to 
implement  and  enforce  the  programs 
through  the  fees  it  charges  both  for 
minor  source  permits  to  construct  and 
permits  to  operate.  See  sections  33-1.5— 
14-02.12  and  33-15-14-03.10  of  the 
State  rules.  EPA  will  monitor  the  State’s 
implementation  of  these  programs  to 
assure  that  adequate  resources  continue 
to  be  available. 

EPA  also  believes  that  North  Dakota’s 
construction  permit  and  FESOP 
programs  provide  for  an  expeditious 
schedule  for  assuring  compliance  with 
section  112  requirements.  These 
programs  will  hd  used  to  allow  a  source 
to  establish  a  voluntary  limit  on 
potential  to  emit  so  as  to  avoid  being 
subject  to  a  Federal  requirement 
applicable  on  a  particular  date.  Nothing 
in  the  State’s  programs  would  allow  a 
source  to  avoid  or  delay  compliance 
with  the  Federal  requirement  if  it  fails 
to  obtain  the  appropriate  federally 
enforceable  limit  by  the  relevant 
deadline. 

Finally,  EPA  believes  it  is  consistent 
with  the  intent  of  the  section  112  and 
the  Act  for  States  to  provide  a 
mechanism  through  which  soinces  may 
avoid  classification  as  a  major  source  by 
obtaining  a  federally  enforceable  hmit 
on  potential  to  emit. 

Accordingly,  EPA  finds  that  both 
North  Dakota’s  construction  permit 
program  and  its  FESOP  program  satisfy 
the  applicable  criteria  for  establishing 
federally  enforceable  limitations  oti 
potential  to  emit  both  criteria  and 
hazardous  air  pollutants.  Therefore. 
EPA  is  approving  North  Dakota’s 
construction  permit  and  FESOP 
programs  in  Sections  33-15-14-02  and 
33-15-14-03  of  the  State’s  rules, 
respectively,  under  section  112(1)  of  the 
Act. 

m.  Final  Action 

EPA  is  approving  North  Dakota’s  SIP 
revision,  as  submitted  by  the  Governor 
with  a  letter  on  April  29, 1994.  This 
submittal  addressed  revisions  to  the 
following  North  Dakota  Air  Pollution 
Control  Rules:  33-15-01  General 
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Provisions;  33-15-12  Standards  of 
Performance  for  New  Stationary 
Soinces;  33-15-13  Emission  Standards 
for  Hazardous  Air  Pollutants;  and  33- 
15-14  Designated  Air  Contaminant 
Sources,  Permit  to  Construct,  Minor 
Source  Permit  to  Operate.  However, 

EPA  is  declining  to  take  action  at  this 
time  on  the  revisions  to  North  Dakota 
Air  Pollution  Control  Rule  33-15-15, 
regarding  prevention  of  significant 
deterioration  of  air  quality,  and  Chapter 
6  of  the  SIP,  regarding  visibility 
monitoring  requirements.  These 
chapters  will  addressed  in  separate 
dociunents. 

Further,  EPA  is  approving,  imder 
section  112(1)  of  the  Act,  North  Dakota’s 
construction  permit  and  FESOP 
programs,  as  outlined  in  Sections  33- 
15-14-02  and  33-15-14-03  of  the 
State’s  rules,  respectively,  for  the 
purposes  of  creating  federally 
enforceable  permit  conditions  on  HAPs. 

EPA  is  also  approving  portions  of  the 
State’s  Jime  30, 1992  submittal,  which 
were  not  acted  on  previously. 
Specifically,  EPA  is  approving  revisions 
to  the  following  sections  of  the  North 
Dakota  Air  Pollution  Control  Rules:  33- 
15-01  General  Provisions;  33-15-05 
Emissions  of  Particulate  Matter 
Restricted;  33-15-^7  Control  of  Organic 
Compounds  Emissions;  33-15-13 
Emission  Standards  for  Hazardous  Air 
Pollutants  (specifically,  section  33-15— 
13-02  regaling  the  asbestos  NESHAP); 
33-15-15  Prevention  of  Significant 
Deterioration  of  Air  Quality;  and  33-15- 
20  Control  of  Emissions  firom  Oil  and 
Gas  Well  Production  Facilities.  Further, 
EPA  is  approving  the  portion  of  the 
State’s  June  26, 1990  submittal,  which 
was  not  acted  on  previously,  regarding 
revised  asbestos  NESHAP  regulations 
•  (specifically,  section  33-15-13-02  of 
the  North  Dakota  Air  Pollution  Control 
Rules).  Some  of  these  rule  revisions 
were  superseded  by  the  revised  rules 
included  in  the  State’s  April  29, 1994 
submittal,  as  discussed  in  this 
document. 

This  approval  provides  the  State  with 
the  authority  for  implementation  and 
enforcement  of  all  Federal  NSPS  and 
NESHAPs  (except  40  CFR  part  61, 
subparts  B,  H,  I,  K,  Q,  R,  T,  and  W, 
pertaining  to  radionuclides) 
promulgated  as  of  May  1, 1993. 
However,  the  State’s  NSPS  and 
NESHAP  authorities  do  not  include 
those  authorities  which  cannot  be 
delegated  to  the  states,  as  defined  in  40 
CFR  parts  60  and  61.  EPA  will  be 
updating  the  40  CFR  part  60  table  of 
NSPS  delegations  at  a  later  date. 

Note  that  in  this  action  EPA  is 
approving  North  Dakota’s  minor  source 
operating  permit  program,  but  not  the 


40  CFR  part  70  operating  permit 
program  in  section  33-15-14-6  of  the 
State  rules  (which  will  be  acted  on 
separately).  Minor  source  operating 
permits  issued  by  the  State  that  conform 
to  the  State’s  rules  will  be  considered 
federally  enforceable.  Consequently,  the 
rulemaldng  authorizes  North  Dakota  to 
issue  FESOPs  commencing  immediately 
upon  the  effective  date  of  this  rule, 
which  will  be  October  20, 1995,  unless 
in  the  meantime  EPA  defers  or  rescinds 
the  effective  date  at  a  commenter’s 
request. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
dociunent  published  elsewhere  in  this 
Federal  Register,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  Under  the 
procedines  established  in  the  May  10, 
1994  Federal  Register  (59  FR  24054), 
this  action  will  be  effective  October  20, 
1995,  imless,  by  September  20, 1995, 
adverse  or  critical  comments  are 
received. 

If  such  comments  are  received,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  October  20, 1995. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  a  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600,  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  Jurisdiction  over 
ulations  of  less  than  50,000. 
pprovals  of  SIP  submittals  imder 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 


requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  I  certify  that  it 
does  not  have  a  significant  impact  on 
small  entities  affected.  Moreover,  due  to 
the  nature  of  the  Federal-State 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerriing  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A.,  427  U.S.  246,  256-66  (1976);  42 
U.S.C.  7410(a)(2). 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (“Unfunded  Mandates  Act’’), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  and  any  affected  local  or  tribal 
governments  have  elected  to  adopt  the 
program  provided  for  under  Section  110 
of  the  Clean  Air  Act.  These  rules  may 
bind  State,  local  and  tribal  governments 
to  perform  certain  actions  and  also 
require  the  private  sector  to  perform 
certain  duties.  The  rules  being  approved 
by  this  action  will  impose  no  new 
requirements  since  such  sources  are 
already  subject  to  these  regulations 
under  State  law.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  fttjm  this  action.  EPA  has  also 
determined  that  this  final  action  does 
not  include  a  mandate  that  may  result 
in  estimated  costs  of  $100  million  or 
more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  20, 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  must  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 
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The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  E.0. 12866  review. 

List  of  Subjects 
40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference,  Particulate  matter,  Reporting 
and  recordkeeping  requirements,  and 
Volatile  organic  compormds. 

40  CFR  Part  61 

Air  pollution  control.  Arsenic, 
Asbestos,  Benzene,  Beryllium, 
Hazardous  substances.  Mercury,  and 
Vinyl  chloride. 

Dated;  July  14, 1995. 

Jack  W.  McGraw, 

Acting  Regional  Administrator. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  fca*  part  52 
continues  to  read  as  follows: 

Authraity:  42  U.S.C.  7401-7671q. 

Subpart  JJ— North  Dakota 

2.  Section  52.1820  is  amended  by 
adding  paragraph  (c)(26)  to  read  as 
follows: 

§  52.1 820  Identification  of  plan. 
***** 

*  *  * 

(26)  The  Governor  of  North  Dakota 
submitted  revisions  to  the  North  Dakota 


State  Implementation  Plan  and  Air 
Pollution  Control  Rules  with  letters 
dated  June  26, 1990,  Jtme  30, 1992,  and 
April  29, 1994.  The  revisions  address  air 
pollution  control  rules  regarding  general 
provisions;  emissions  of  particulate 
matter  and  organic  compounds;  new 
source  performance  standards  (NSPS); 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAPs); 
federally  enforceable  State  operating 
permits  (FESOPs);  prevention  of 
significant  deterioration  of  air  quality; 
and  control  of  emissions  from  oil  and 
gas  well  production  facilities. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  the  Air  Pollution 
Control  Rules  as  follows:  Emissions  of 
Particulate  Matter  Restricted  33-15-05- 
02,  33-15-05-03,  and  33-15-05-04; 
Control  of  Organic  Compoimd 
Emissions  33-15-07;  Prevention  of 
Significant  Deterioration  of  Air  Quality 
33-15-15-01;  and  Control  of  Emissions 
from  Oil  and  Gas  Well  Production 
Facilities  33-15-20-01,  33-15-20-02, 
and  33-15-20-03,  effective  June  1, 

1992. 

(B)  Revisions  to  the  Air  Pollution 
Control  Rules  as  follows:  General 
Provisions  33-15-01-04  and  33-15-01- 
13;  Standards  of  Performance  for  New 
Stationary  Sources  33-15—12;  and 
Emission  Standards  for  Hazardous  Air 
Pollutants  33-15-13,  effective  June  1, 
1992  and  March  1, 1994. 

(C)  Revisions  to  the  Air  Pollution 
Control  Rules  as  follows:  Designated  Air 
Contaminant  Sources,  Permit  to 
Construct,  Minor  Source  Permit  to 


Operate,  Title  V  Permit  to  Operate,  33- 
15-14-01  through  33-15-14-05, 
effective  March  1, 1994. 

3.  Section  52.1834  is  added  to  subpart 
JJ  to  read  as  follows: 

§52.1834  Minor  source  pernilt  to  operate 
program. 

Emission  limitations  and  related 
provisions,  which,  in  accordance  with 
Rule  33-15-14-03,  are  established  as 
federally  enforceable  conditions  in 
North  Dakota  minor  source  operating 
permits,  shall  be  enforceable  by  EPA. 
EPA  reserves  the  right  to  deem  permit 
conditions  not  federally  enforceable. 
Such  a  determination  will  be  made 
according  to  appropriate  procedines  and 
will  be  based  upon  the  permit,  permit 
approval  procedures,  or  permit 
requirements  which  do  not  conform 
with  the  operating  permit  program 
requirements  of  l^A’s  imderlying 
regulations. 

PART  61— (AMENDED] 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7412,  7414, 
7416,  7601. 

Subpart  A — General  Provisions 

2.  Section  61.04(c)  is  amended  by 
revising  the  table  to  read  as  follows: 

§61.04  Address. 

***** 

(c)  *  *  * 


Region  VIII.— Delegation  Status  of  National  Emission  Standards  for  Hazardous  Air  Pollutants’ 


Subpart 

A  General  Provisions  . . . 

B  Radon  Emissions  from  Underground  Uremjm  Mines . 

C  Beryllium . 

D  Beryllium  Rocket  Motor  Firing . 

E  Mercury . 

F  Vinyl  Chloride . . . 

H  Emissions  of  Radionuclides  other  than  Radon  from  Department  of  Energy  Facili¬ 
ties  . 

I  Radionuclide  Emissions  from  Facilities  Licensed  by  the  Nuclear  Regulatory  Com¬ 
mission  etnd  Federal  Facilities  not  covered  by  Subpart  H. 

J  Equipment  Leaks  (Fugitive  Emission  Sources)  of  Benzene . 

K  Radionuclide  Emissions  from  Elemental  Phosphorus  Plants  . 

L  Benzene  Emissions  from  Coke  By-Product  Recovery  Plants . 

M  Asbestos  . 

N  Inorganic  Arsenic  Emissions  from  Glass  Manufacturing  Plants  . 

O  Inorganic  Arsenic  Emissions  from  Primary  Copper  Smelters . 

P  Inorganic  Arsenic  Emissions  from  Arsenic  Trioxide  and  Metallic  Arsenic  Production 

Facilities  . 

Q  Radon  Emissions  from  Department  of  Energy  Facilities . 

R  Radon  Emission  from  Phosphogypsum  Stacks . 

T  Radon  Emissions  from  the  Disposal  of  Uranium  Mill  Tailings  ...*. . 

V  Equipment  Leaks  (Fugitive  Emission  Sources) . 

W  Radon  Emissions  from  Operating  MiH  Tailings . 

Y  Benzene  Emissions  from  Benzene  Storage  Vessels . 

BB  Benzene  Emission  from  Benzene  Transfer  Operations  . 
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Region  VIII.— Delegation  Status  of  National  Emission  Standards  for  Hazardous  Air  Pollutants^— 

Continued 


Subpart 

CO 

MT2 

ND2 

SD2 

UT2 

WY 

FF  Benzene  Waste  Operations  . 

* 

* 

* 

*lndicates  approval  of  delegation  of  subpart  to  state. 

1  Autfiorities  which  may  not  be  delegated  include  40  CFR  61.04(b).  61.12(d)(1).  61.13(h)(1)(ii).  61.112(c).  61.164(a)(2).  61.164(a)(3). 
61.172(b)(2)(H)(B).  61.172(b)(2)(ii)(C).  61.174  (a)(2).  61.174(a)(3).  61 .242-1  (c)(2).  61.244.  and  all  authorities  listed  as  not  delegable  in  each  sub¬ 
part  under  Delega^  of  AuttxMity. 

2  Indicates  approval  of  National  Emission  Standards  for  Hazardous  Air  Pollutants  as  part  of  the  State  Implementation  Plan  (SIP)  with  the  ex¬ 
ception  of  the  radionuclide  NESHAP  SiAparts  B.  Q.  R.  T.  W  which  were  approved  through  Section  1 12(1)  of  the  Clean  Air  Act. 

^Deiegsrtion  only  for  asbestos  demolition,  rerxjvation.  sprayir^.  manufacturing,  and  faibricatii^  operations,  insulating  materials,  waste  disposal 
for  demolition.  rerKwation.  spraying,  manufacturing  and  fsuxk^ng  opwations.  inactive  waste  disposal  sites  for  manufacturing  and  fabricating  op¬ 
erations.  and  operations  that  convert  asbestos-containing  waste  material  into  nonasbestos  (asbestos-free)  material. 


(FR  Doc.  95-20601  Filed  8-18-95;  8:45  am] 

BILUNO  CODE  6S60-50-P 


48  CFR  Parts  1516  and  1552 
[FRL-6282-6] 

Acquisition  Reguiation;  Cost-Pius- 
Award  Fee  Contracts 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  This  document  revises  the 
EPA  Acquisition  Regulation  (EPAAR) 
coverage  on  cost-plus-award  fee  (CPAF) 
contracts.  The  rule  is  necessary  to 
update  and  clarify  EPA  policy  regarding 
CPAF  contracts,  and  to  give  (^ntracting 
Officers  ((DOs)  greater  flexibility  in 
tailoring  award  fee  plans  to  individual 
contracts. 

EFFECTIVE  DATE:  October  20. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Environmental  Protection  Agency, 

Office  of  Acquisition  Management 
(3802F),  401  M  Street  SW,  Washington, 
DC  20460,  Attn:  Louise  Senzel  (202) 
260-6204. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  proposed  rule  was  published  in 
the  Federal  Register  (60  FR  5888)  on 
January  31, 1995,  providing  for  a  30-day 
comment  period.  The  comment  period 
was  extended  by  publication  in  the 
Federal  Register  (60  FR  10535)  on 
February  27, 1995.  for  an  additional  30 
days. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  rule.  Due  consideration 
has  been  given  to  the  14  comments 
received.  The  following  is  a  summary  of 
each  comment  received  and  the 
Agency’s  disposition  of  these 
comments. 

1.  The  commentary  accompanying  the 
proposed  rule  says  that  the  intent  is  to 
encourage  contractors  to  perform  at  the 
“above  satisfactory’’  or  “excellent” 


levels.  While  this  is  an  admirable  intent, 
there  is  no  logical  reason  to  provide  no 
reward  at  all  for  “satisfactory” 
performance.  EPA  should  study  FAR 
15.901  (b)  and  (c). 

The  Agency  is  aware  of  the  intent  of 
profit  as  des(^hed  in  FAR  suhparts 
15.901  (b)  and  (c).  (Contractors  that 
perform  on  a  “satisfactory”  basis  will 
still  receive  base  fee.  The  Agency  policy 
is  that  there  is  no  award  fee  for  this  level 
of  performance.  The  Agency  is  creating 
a  greater  incentive  for  high  quality 
performance.  Rewarding  work  that  is 
satisfactory  will  not  achieve  this  goal. 

2.  The  proposed  rule  makes  no 
connection  l^tween  the  ratings 
(firequently  determined  by  averaging 
inputs  from  EPA  field  personnel,  who 
are  the  real  “customers”  of  the  contract) 
and  the  award  fee.  Thus,  there  would  be 
no  accoxmtability  for  those  making 
award  fee  decisions.  The  proposed  rule 
is  an  incentive  to  take  advantage  of  a 
contractor  rather  than  working  to 
establish  a  long-term  win-win 
relationship,  lliis  is  a  bad  approach  to 
business  and  a  worse  approach  to 
government. 

Agency  internal  procedures  set  forth 
the  process  for  performing  award  fee 
evaluations,  and  describe  the 
relationship  between  the  ratings  of  field 
personnel  and  the  award  fee.  However, 
EPA  does  not  believe  that  it  is  necessary 
to  describe  the  details  of  our  internal 
processes  which  establish 
accountability,  in  the  EPA  Acquisition 
Regulation.  The  EPA  disagrees  that  the 
rule  is  an  incentive  to  take  advantage  of 
a  contractor.  The  proposed  rule 
represents  the  intent  of  the  National 
Performance  Review  which  calls  for 
elimination  of  unnecessary  rulemaking 
for  internal  procediues  and  practices, 
and  focuses  on  outcomes  not  processes. 

3.  What  is  the  purpose  of  high  ratings 
and  low  award  fee?  If  the  ratings  and 
award  fee  are  not  correlated  to  each 
other,  to  what  do  they  correlate?  This 
approach  sends  the  message  to  the 
contractor  that  the  award  fee  process  is 
subjective,  rather  than  objective. 


The  EPA  does  not  believe  that  there 
will  be  high  ratings  and  low  award  fee. 
The  EPA  will  pay  equivalent  fee  for  the 
rating  received.  Award  fee  is  an 
objective  process  that  requires 
subjective  review  of  the  quality  of  a 
contractor’s  performance.  No  matter 
how  objectively  and  well  the  process 
parameters  are  described,  the  process 
must  still  rely  on  the  qualitative 
judgment  of  the  reviewers  in  assessing 
a  rating  for  the  contractor’s 
performance. 

4.  The  proposed  rule  would  allow 
EPA  to  make  imilateral  changes  to  the 
award  fee  plan  after  contract  award. 
Thus,  performance  would  not  be 
evaluated  on  the  same  basis  that  enticed 
submission  of  a  proposal.  This  is  “bait 
and  switch”  at  its  worst.  There  would 
be  no  appeal  of  these  changes. 

The  award  fee  process  always 
permitted  the  Ckivemment  to  make 
imilateral  changes  to  the  award  fee  plan 
after  contract  award.  However,  this  is 
not  “bait  and  switch”  as  the  rule  will 
require  the  contractor  to  be  notified  at 
least  30  days  in  advance  of  the  basis  for 
determining  award  fee.  (^nerally,  the 
practice  has  been  to  prospectively 
amend  the  award  fee  plan,  i.e.,  the  new 
plan  will  impact  the  activities 
performed  after  the  change  in  plan  and 
will  not  apply  retroactively  to  work 
already  performed. 

5.  EPA  seems  to  believe  that 
contractors  look  at  base  fee  and  award 
fee  as  a  single  number,  so  that  if  a 
contractor  received  zero  award  fee  out 
of  a  (3%  pool)  and  3%  base  fee,  it 
received  50%  of  the  available  fee.  This 
is  inconsistent  with  the  FAR  approach 
to  fee  and  is  “logic”  not  subscribed  to 
by  any  contractor. 

This  is  not  what  EPA  believes.  EPA 
believes  that  award  fee  should  not  be 
given  for  work  that  is  satisfactory  or 
less.  EPA  believes  that  to  award 
“satisfactory”  work  will  provide  a 
negative  incentive  for  contractors  to 
perform  at  higher  levels  of  performance. 

6.  Ck)vemment  work  is  already  less 
profitable  than  other  work.  A  typical 


Federal  Register  /  Vol.  60,  No.  161  /  Monday,  August  21,  1995  /  Rules  and  Regulations  43403 


CPAF  contract  has  a  7%  fee  (3%  base  individual  discretion  and/or  case  by  must  include  a  payment  authorization 

and  4%  award),  but  that  is  before:  award  case  variances.  The  award  fee  is  to  be  period  such  as  within  sixty  (60)  days 

fee  ratings;  award  fee  erosion  due  to  considered  an  incentive  to  motivate  after  the  last  day  of  the  performance 

level  of  effort;  unallowable  costs;  late  performance  for  mutual  benefit  with  a  period. 

payment  (EPA  ignores  the  Prompt  sense  of  partnership  between  the  Agency  internal  guidance  provides 

Payment  Act);  arbitrary  withholdings.  Agency  and  the  contractor  to  help  procedures  to  be  followed  when  using 

etc.  Commercial  work  profit  ranges  of  achieve  the  Agency’s  program  goal,  in  the  award  fee  process.  The  contractor 

10-30%  are  typical,  with  little  the  public  interest  (FAR  16.404-2(b)(2).  will  be  notified  of  timeframes  in  the 

paperwork  and  few  hassles.  Reducing  “*  *  *  The  criteria  and  rating  plan  award  fee  plan, 

the  likelihood  of  earning  award  fee  is  should  motivate  the  contractor  to  12.  In  relation  to  1552.216-70(b),  if 

not  the  way  to  attract  the  highest  improve  performance  in  the  areas  rated,  and  when  the  FDO  disregards  or 

qualified  contractors.  By  removing  the  but  not  at  the  expense  of  at  least  otherwise  takes  exception  to  the 

^ancial  incentives  to  participate,  the  minimum  acceptable  performance  in  all  Performance  Evaluation  Board’s  (PEB) 

proposed  rule  will  drive  away  other  areas”.)  assessment  of  the  quality  of  contractor 

innovative  and  higher  qualified  The  recommended  guidance  for  rating  performance  and  reduces  the 

contractors  at  just  the  time  EPA  needs  levels  and  factors  are  included  in  recommended  fee,  the  FDO  must 

them  most.  proposed  Agency  internal  guidance  indicate  the  reasons  thereof  to  the 

Primarily,  commercial  work  is  procedures.  However,  there  will  be  contractor, 

performed  on  a  fixed  price  basis  not  a  some  latitude  on  the  part  of  the  drafters  The  pu^ose  of  the  award  fee 

cost  reimbursement  one.  Typically,  of  an  individual  acquisition  to  tailor  the  modification  is  not  only  to  provide  the 

Government  fixed  price  contracts  have  process  to  meet  the  needs  of  the  specific  amount  of  fee  awarded,  but  also  to 

much  higher  profit/fees  than  cost  requirement.  Additionally,  the  specific  provide  an  understanding  to  the 

reimbursement  work.  Fee  on  cost  information  regarding  rating  factors  or  contractor  of  the  evaluation  of  the 

reimbursable  contracts  is  currently  criteria  will  be  spelled  out  in  detail  in  quality  of  their  performance.  The 

limited  statutorily.  Other  Federal  the  award  fee  plan  which  is  part  of  the  Agency  is  interested  in  notifying 

agencies  use  these  same  limits.  The  EPA  contract.  This  will  notify  contractors  as  contractors  what  they  are  doing  well 

believes  that  by  awarding  high  to  the  basis  and  methodology  for  and  in  what  areas  they  need  to  improve 

performance,  the  Agency  will  continue  evaluation  of  their  performance.  performance.  The  FDO  would  focus  bn 

to  attract  highly  qualified  contractors  10.  The  Award  Fee  Rule  must  also  the  total  evaluation  of  the  contractor’s 

who  are  capable  and  interested  in  provide  for  full  disclosure  of  not  only  performance,  not  necessarily  on  the 

performing  work  in  support  of  our  the  numeric  ratings  in  the  Award  Fee  difference  between  contractor’s  or  PEB 

environmental  mission.  EPA’s  payment  Plan  but,  more  importantly,  the  actual  award  fee  recommendations, 

record  xmder  the  Prompt  Payment  Act  is  ratings  and  bases  to  the  contractor,  for  IS-  The  rule  should  define  the 
exemplary.  Although  an  awaitl  fee  both  program  management  and  dimation  of  Performance  Period.  In  view 

determination  may  be  late,  this  is  not  a  technical  performance.  Fvirthermore,  it  of  the  Agency’s  unilateral  policy  shift  to 

violation  of  the  Prompt  Payment  Act.  should  provide  for  an  administrative  oot  award  fee  for  “satisfartory” 

7.  While  the  words  of  the  proposed  review  process  prior  to  the  Fee  performance  level  (albeit  it  is  regarded 

rule  emphasize  quality,  the  numbers  Determination  Official’s  (FDO)  by  the  Agency  as  a  motivation  factor  for 

(and  EPA’s  consistent  behavior)  determination,  in  addition  to  contractor  improved  performance)  and  the 

emphasize  price.  self-evaluation,  inasmuch  as  the  resulting  additional  risk  of  loss  of  fee, 

Tme  Agency  has  previously  instituted  proposed  rule  indicates  that  the  FDO’s  the  period  of  performance  should  revert 

policy  to  ensure  that  there  is  a  floor  for  determination  is  not  subject  to  appeal  back  to  trimester  from  the  current 

award  fee  to  ensure  that  there  is  an  under  the  Disputes  clause.  Oral  semester  system  thereby  affording 

appropriate  size  award  fee  pool  even  in  debriefings  of  the  ratings  by  the  opportimities  to  the  contractor  to 

a  competitive  acquisition.  Contracting  Officer  (CO)  alone  do  not  do  demonstrate  improvement  on  a  more 

8.  Tne  EPA  award  fee  process  needs  full  justice  to  this  unilateral  process.  fir^uent  performance  review  basis, 

to  be  re-thought,  but  the  proposed  rule  The  award  fee  plan  will  identify  the  The  contract  amoimt,  performance 

is  a  giant  step  in  the  wrong  Erection.  ratings  and  bases  for  evaluation.  The  period,  and  expected  benefits  must  be 

The  ^A  believes  that  this  is  a  step  in  plan  will  also  identify  the  manner  in  sufficient  to  warrant  the  additional 

the  right  direction  to  incentivize  which  the  award  fee  process  will  be  administrative  effort  and  cost  associated 

contractor  performance.  carried  out.  Agency  internal  guidance  with  CPAF  contracts.  The  EPA 

9.  For  the  rating  levels  of  outlines  the  process  to  be  followed.  recognizes  that  award  fee  evaluations 

“unsatisfactory”,  “satisfactory”,  “above  However,  there  must  be  latitude  for  should  be  conducted  as  often  as 

satisfactory”,  and  “excellent”,  specific  exercise  of  discretion  to  tailor  processes  reasonable  to  provide  contractors  with 

rating  factors  or  criteria  must  be  spelled  to  meet  the  needs  of  specific  the  maximum  amount  of  feedback  on 

out  imder  EPAAR  1516.4  since  the  rule  acquisitions.  There  is  nothing  that  limits  performance  and  create  the  greatest 

provides  for  unilateral  contract  the  CO  to  provide  solely  oral  debriefings  amoimt  of  incentive  for  high  quality 

modification  of  the  Award  Fee  Plan.  on  contractor  performance.  The  award  performance.  However,  the  cost  of  the 

Spelling  out  specific  rating  factors  or  fee  notice  should  provide  ample  process  should  never  outweigh  the 

criteria  would  minimize  the  risk  of  information  for  the  contractor  to  value  of  the  feedback.  Agency  internal 

unwarranted  or  unfair  subjectivity  on  imderstand  the  basis  for  the  award  fee  procedures  recommend  timefirames  for 

the  part  of  individuals  involved  or  determined.  Additionally,  the  CO  may  performing  award  fee  evaluations  and 

responsible  for  performance  evaluations  choose  to  provide  additional  debriefings  stress  the  importance  of  timely 

and  ratings.  Also,  it  would  make  it  clear  with  the  assistance  of  the  Project  Officer  processing  of  these  modifications.  The 

to  contractors  what  is  expected  in  order  or  any  other  individuals  that  the  CO  individual  acqusition  should  determine 

to  achieve  the  rating  levels.  wishes  to  assist.  the  frequency  of  evaluations. 

Furthermore,  it  would  assure  11.  The  proposed  rule  does  not  14.  Under  1516.404—271,  the  effective 

consistency  in  the  administration  of  the  indicate  when  the  earned  award  fee  date  of  applicability  should  be 

rating  scheme,  rather  than  leaving  it  to  shall  be  authorized  to  be  paid.  The  rule  indicated.  Also  clarification  is  needed 
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whether  it  is  the  Agency’s  policy  intent 
to  unilaterally  modify  existing  CPAF 
contracts  and  those  that  are  under 
evaluation  hut  not  yet  awarded. 

The  rule  will  apply  to  all  solicitations 
for  CPAF  contracts  issued  after  the 
effective  date  of  the  rule.  It  does  not 
apply  to  exercise  of  options  for  contracts 
awarded  prior  to  the  implementation  of 
the  rule.  The  Agency  does  not  intend  to 
imilaterally  modify  existing  contracts 
nor  those  diat  are  under  evaluation,  hut 
not  yet  awarded. 

EPA  has  not  changed  the  final  rule 
fix>m  the  proposed  rule  as  a  result  of 
these  comments.  This  rule  replaces 
Sections  1516.404-270  through 

1516.404-274  and  deletes  1516.404-275 
through  1516.404-2710  of  the  EPAAR. 
EPA  has  determined  that  codification  of 
the  Agency’s  procedures  for  the  award 
fee  process  is  uimecessary  since  these 
procedures  are  internal  to  EPA. 
Consequently,  EPA  will  include  these 
internal  procedures  in  an  Agency 
Directive.  Internal  procedures  are  those 
which  encompass  any  aspect  of 
preparing,  establishing,  modifying,  and 
administering  the  award  fee  plan.  The 
revised  EPAAR  only  states  the  Agency’s 
general  policy  and  objectives  in  using 
award  fee  contracts. 

Award  fee  may  be  earned  only  when 
the  contractor’s  performance  is  rated 
above  satisfactory  or  excellent.  No 
award  fee  may  be  earned  if  performance 
is  rated  satisfactory  or  unsatisfactory. 
This  approach  to  cost-plus-award-fee 
contracts  is  designed  to  motivate 
contractors  to  achieve  excellent 
performance  and  to  improve  cost-plus- 
award-fee  contracting  at  EPA. 

Section  1516.405  is  revised  and 
Section  1552.216-75  is  added  to  address 
base  and  award  fee  limitations  in 
accordance  with  the  FAR.  Section 

1552.216-70  is  revised  to  clarify  EPA’s 
policy  on  the  payment  of  fee  imder 
CPAF  contracts. 

B.  Executive  Order  12866 

This  is  not  a  major  rule  as  defined  in 
Executive  Order  12866;  therefore,  no 
review  was  required  by  the  Office  of 
Management  and  Budget  (OMB). 

C  Paperworie  Reduction  Act 

The  rule  does  not  contain  any 
recordkeeping  or  information  collection 
requirements  that  require  the  approval 
of  OMB  under  44  U.S.C;:.  3501  et.  seq. 

D.  Regulatmry  Flexilnlity  Act 

'The  rule  will  not  have  an  impact  on 
small  entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.  since  it  does  not  impose  any  new 
requirements  Iot  compliance  on 
contractors,  large  or  small.  'The  EPA 


certifies  that  this  rule  will  not  impact 
small  entities.  Therefore,  no  regulatory 
flexibility  analysis  has  been  prepared. 

List  of  Subjects  in  48  CFR  Parts  1516 
and  1552 

Government  Procurement. 

For  the  reasons  set  out  in  the 
preamble.  Parts  1516  and  1552  of  Title 
48  of  the  Code  of  Federal  Regulations 
are  amended  as  set  forth  below: 

1.  The  authority  citation  for  Parts 
1516  and  1552  continues  to  read  as 
follows: 

Authority:  Sec  205(c),  63  Stat.  390,  as 
amended,  40  U.S.C  486(c). 

2.  Subpart  1516.4  is  amended  by 
revising  Sections  1516.404-270  through 

1516.404- 274  to  read  as  follows  and  by 
removing  Sections  1516.404—275 
through  1516.404-2710. 

1516.404- 270  Scope. 

This  subsection  establishes  the  EPA 
policy  for  cost-plus-  award-fee  (CPAF) 
type  contracts. 

1516.404- 271  Applicability. 

Contracting  Officers  shall  consider  all 
contract  actions  conforming  to  the 
limitations  of  FAR  16.404-2(c)  as 
candidates  for  award  as  a  CPAF 
contract. 

1516.404- 272  Definitions. 

(a)  Performance  Evaluation  Board 
(PEB).  Group  of  Government  officials 
responsible  for  assessing  the  quality  of 
contract  performance  and 
recommending  the  appropriate  fee. 

(b)  Fee  Determination  Official. 
Individual  responsible  for  reviewing  the 
recommendations  of  the  PEB  and 
making  the  final  determination  of  the 
amoimt  of  award  fee  to  be  awarded  to 
the  contractor. 

1516.404- 273  Umitations. 

(a)  No  award  fee  may  be  earned  if  the 
Fee  Determination  Official  determines 
that  contractor  performance  has  been 
satisfactory  or  less  than  satisfactory.  A 
contractor  may  earn  award  fee  only  for 
performance  rated  above  satisfactory  or 
excellent.  All  award  fee  plans  shall 
disclose  to  ofierors  the  niimerical  rating 
necessary  to  be  deemed  “above 
satisfactory’’  or  “excellent”  for  award 
fee  piuposes. 

(b)  The  base  fee  shall  not  exceed  three 
percent  of  the  estimated  cost  of  the 
contract,  exclusive  of  the  fee. 

(c)  Unearned  award  fee  may  not  be 
carried  forward  from  one  performance 
period  into  a  subsequent  performance 
period  imless  approved  by  the  FDO. 

(d)  The  payment  of  award  fee  on  a 
provisional  basis  is  not  authorized. 


1516.404-274  Waiver. 

The  Chief  of  the  Contracting  Office 
may  waive  the  limitations  in  paragraphs 
(a),  (b),  and  (d)  of  1516.404-273  on  a 
case-by-case  basis  when  unusual  or 
compelling  circumstances  exist.  The 
waiver  shall  be  supported  by  a 
justification  and  coordinated  with  the 
Procurement  Policy  Branch  in  the  Office 
of  Acquisition  Management. 

3.  Section  1516.405  is  revised  to  read 
as  follows: 

151 6.405  Contract  clauses. 

(a)  The  Contracting  Officer  shall  insert 
the  clause  at  1552.216-70,  Award  Fee 
(SEPT  1995),  in  solicitations  and 
contracts  when  a  cost-plus-award-fee 
contract  is  contemplated. 

(b)  The  Contracting  Officer  shall 
insert  the  clause  at  1552.216-75,  Base 
Fee  and  Award  Fee  Proposal  (SEPT 
1995),  in  all  solicitations  which 
contemplate  the  award  of  cost-plus- 
award-fee  contracts.  The  Contracting 
Officer  shall  insert  the  appropriate 
percentages  in  accordance  with  FAR 
15.903(d). 

4.  Section  1552.216-70  is  revised  to 
read  as  follows: 

1552.216- 70  Award  Fee. 

As  prescribed  in  1516.405(a),  insert 
the  following  clause: 

Award  Fee  (Sept  1995) 

(a)  The  Government  shall  pay  the 
contractor  a  base  fee,  if  any,  and  such 
additional  fee  as  may  be  earned,  as  provided 
in  the  award  fee  plan  incorporated  into  the 
Schedule. 

(b)  Award  fee  determinations  made  by  the 
Government  under  this  contract  are 
unilaterally  determined  by  the  Fee 
Determination  Official  (FDO)  and  are  not 
subject  to  appeal  under  the  Disputes  clause. 

(c)  The  Government  may  unilaterally 
change  the  award  fee  plan  at  any  time,  via 
contract  modification,  at  least  thirty  (30) 
calendar  days  prior  to  the  beginning  of  the 
applicable  evaluation  period.  Changes  issued 
in  a  unilateral  modification  are  not  subject  to 
equitable  adjustments,  consideration,  or  any 
offier  renegotiation  of  the  contract. 

(End  of  Clause) 

5.  Section  1552.216-75  is  added  to 
read  as  follows: 

1552.216- 75  Base  Fee  and  Award  Fee 
Proposal. 

As  prescribed  in  1516.405(b),  insert 
the  following  clause. 

Base  Fee  and  Award  Fee  Proposal  (Sept 
1995) 

For  the  purpose  of  this  solicitation, 
offerors  shall  propose  a  combination  of 
base  fee  and  award  fee  within  the 

maximum  fee  limitation  of _ %  as 

stated  in  FAR  15.903(d).  Base  fee  shall 
not  exceed  3%  of  the  estimated  cost. 
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excluding  fee,  and  the  award  fee  shall 

not  be  less  than _ %  of  the  total 

estimated  cost,  excluding  fee.  The 
combined  percentage  of  rase  and  award 

fee  does  not  exceed _ %  of  the  total 

estimated  cost,  excluding  fee. 

(End  of  Clause) 

Dated:  August  7, 1995. 

Jeanette  Brown, 

Acting  Director,  Office  of  Acquisition 
Management. 

(FR  Doc.  95-20663  Filed  8-16-95;  8:45  am] 
8U.UNQ  COOK  «60-S0-^ 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFRPart23 
RIN  1018-AC72 

Export  of  American  Alligators  Taken  In 
1995  Through  1997 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

action:  Final  rule. 

SUMMARY:  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  regulates  international  trade  in 
certain  animal  and  plant  species.  As  a 
general  rule,  exports  of  animals  and 
plants  listed  on  Appendix  n  of  CITES 
may  occur  only  if  a  Scientific  Authority 
has  advised  a  permit-issuing 
Management  Authority  that  such 
exports  will  not  be  detrimental  to  the 
survival  of  the  species  and  if  the 
Management  Authority  is  satisfied  that 
the  animals  or  plants  were  not  obtained 
in  violation  of  laws  for  their  protection. 
Based  on  documentation  presented  for 
consideration  by  the  CITES  Parties  in 
1983,  the  U.S.  Fish  and  Wildlife  Service 
(Service)  has  determined  that  the 
American  alligator  is  listed  on 
Appendix  II  for  reasons  of  similarity  in 
appearance  under  Article  11.2(b)  of 
CITES  as  well  as  the  potential  threat  to 
the  species  survival  under  CITES  Article 
n.2(a). 

On  December  27, 1994,  the  Service 
published  a  notice  (59  FR  66510) 
proposing  to  grant  export  approval  for 
legally  taken  American  alligators, 
alligator  meat,  parts,  and  products  from 
previously  approved  States  for  the 
1995-1997  harvest  seasons. 

This  document  announces  the  final 
findings  and  rule  by  the  U.S.  Scientific 
Authority  and  Management  Authority 
that  approve  the  export  of  American 
alligators  harvested  during  the  199.5- 
1997  harvest  seasons  from  certain  States 
previously  approved  for  such  export  for 


the  1992-1994  harvest  seasons  and  for 
the  State  of  Arkansas  which  was 
previously  approved  for  the  1994 
harvest  season.  This  rule  also  stipulates 
that  monitoring  procedures  previously 
established  for  this  species  ^ 
continued. 

In  addition,  references  in  the 
regulation  concerning  the  manner  in 
which  tags  are  to  be  attached  to 
American  alligator  hides  (full  skins)  at 
the  time  of  export  and  the  conditions  for 
export  of  parts  and  products  have  been 
clarified. 

EFFECTIVE  DATE:  August  21, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scientific  Authority:  Dr.  Charles  W. 

Dane,  Office  of  Scientific  Authority, 

Mail  Stop:  ARLSQ,  Room  725,  U.S.  Fish 
and  Wildlife  Service,  Washington,  DC 
20240;  telephone  (703)  358-1708;  fax 
number  (703)  358-2276. 

Management  Authority:  Carol  L. 
Carson,  Office  of  Management 
Authority,  U.S.  Fish  and  Wildlife 
Service,  Room  420-C,  4401  N.  Fairfax 
Dr.,  Arlington,  Virginia  22203; 
telephone  (703)  358-2095;  fax  number 
(703) 358-2280. 

SUPPLEMENTARY  INFORMATION:  Since 
1977,  the  Service  has  employed  the 
rulemaking  process  to  develop  and  issue 
decisions  on  the  export  of  certain 
species  under  CITES.  The  reason  for  this 
approach  is  that  it  is  more  effective  to 
issue  general  decisions  on  the  export  of 
all  specimens  of  a  species  harvested  in 
a  given  State  and  season  than  to  issue 
such  decisions  separately  for  each 
permit  application.  This  is  especially 
true  for  CTTES  Appendix  n  species  that 
are  frequently  exported,  such  as  the 
American  alligator.  On  May  26, 1992  (57 
FR  21896),  the  Service  published  rules 
granting  export  approval  for  American 
alligators  {Alligator  mississippiensis) 
firom  specified  States  for  the  1992-1994 
harvest  seasons.  Subsequently,  based  on 
advice  firom  the  Office  of  Scientific 
Authority  and  the  Office  of  Management 
Authority,  the  Service  also  approved  the 
export  of  farm-raised  American 
alligators  from  the  State  of  Arkansas  for 
the  1994  harvest  season.  The  purpose  of 
this  announcement  and  rule  is  to  allow 
the  export  of  legally  taken  American 
alligators  (hides,  meat,  parts,  and 
products)  for  the  1995-1997  harvest 
years  firom  previously  approved  States. 

Scientific  Authority  Findings 

Article  II,  paragraph  2,  of  CITES 
establishes  that  Appendix  11  shall 
include: 

“(a)  All  species  which  although  not 
necessarily  now  threatened  with  extinction 
may  become  so  unless  trade  in  specimens  of 
such  species  is  subject  to  strict  regulations  in 


order  to  avoid  utilization  incompatible  with 
their  survival;  and 

(b)  Other  species  which  must  be  subject  to 
regulation  in  order  that  trade  in  specimens  of 
certain  species  referred  to  in  sub-paragraph 
(a)  of  this  paragraph  may  be  brou^t  under 
effective  control.” 

The  American  alligator  is  listed  in 
Appendix  n  to  respond  both  to 
problems  of  potential  threat  to  the 
survival  of  the  species  (CITES  Article 
n.2(a)]  and  of  the  similarity  of 
appearance  to  other  crocodilians  that 
are  threatened  with  possible  extinction 
[OTES  Article  11.2(b)].  Article  IV  of 
CITES  requires  that  an  export  permit  for 
any  specimen  of  a  species  included  in 
Appendix  II  shall  only  be  granted  when 
certain  findings  have  been  made  by  the 
Scientific  Authority  and  Management 
Authority  of  the  exprating  country.  The 
marking  of  hides  with  specified  tags,  the 
marking  and  documentation  of 
shipments  of  meat  and  parts,  and  the 
issuance  of  export  permits  specifically 
for  American  alligator  parts  and 
products  are  considered  sufficient  to 
address  the  issue  of  identification  due  to 
similarity  of  appearance  between 
American  alligators  and  other  listed 
crocodilian  species.  Because  the 
American  alligator  is  listed  partly  due  to 
the  potential  threat  to  its  survival  based 
on  previous  population  declines  that 
have  been  reversed  in  most  parts  of  its 
range  in  the  United  States,  the  Service 
must  determine  that  allowing  exports 
and  thereby  stimulating  harvest  will  not 
be  detrimental  to  the  survival  of  the 
species  itself. 

The  U.S.  Scientific  Authority  must 
develop  advice  on  nondetriment  for  the 
export  of  Appendix  II  species  in 
accordance  with  Section  8A  of  the 
Endangered  Species  Act  (Act)  of  1973, 
as  amended.  The  Act  states  that  the 
Secretary  of  the  Interior,  “shell  base 
such  determinations  and  advice  given 
by  him  under  Article  IV  of  the  CTTES 
with  respect  to  wildlife  upon  the  best  , 
available  biological  information  derived 
firom  professionally  accepted  wildlife  / 
management  practices;  but  is  not  / 
required  to  make,  or  require  any  State  to 
m^e,  estimates  of  population  size  in 
making  such  determinations  or  giving 
such  advice.” 

Guidelines  developed  for  Scientific 
Authority  advice  on  exports  of 
American  alligator  under  provisions  of 
CITES  Article  11.2(a),  are  summarized  as 
follows: 

A.  Minimum  requirements  for 
biolog^l  information: 

(l)^e  condition  of  the  population, 
including  trends  (the  method  of 
determination  to  be  a  matter  of  State 
choice)  and  population  estimates  where 
such  information  is  available; 
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(2)  Total  harvest  of  the  species  for 
each  harvest  season; 

(3)  Distribution  of  harvest;  and 

(4)  Habitat  evaluation. 

B.  Minimum  requirements  for  a 
management  proeram: 

(1)  There  should  be  a  controlled 
harvest  with  the  methods  and  seasons 
determined  by  the  State; 

(2)  All  hides,  meat,  and  pans  should 
be  registered  and  marked;  and 

(3)  Har\'est  level  objectives  should  be 
determined  annually  by  the  State. 

In  applying  these  guidelines,  the 
Service  considers  the  following  types  of 
information  on  the  conditions  of  the 
population:  (a)  a  current  estimate  [if 
such  information  is  available]  of  the 
total  number  of  animals  in  the  pre¬ 
harvest  population  derived  by 
appropriate  scientific  censusing 
methc^ology;  (b)  a  description  of 
ongoing  research  being  conducted  to 
assess  the  distribution,  abxmdance,  or 
general  condition  of  the  species  in  the 
State  with  a  summarization  of  results 
obtained,  including  results  of  any 
analysis  of  age  structure  or  reproductive 
parameters;  and  (c)  an  assessment  of 
long-term  population  trends  of  the 
species  in  the  State  and  the  relationship 
of  these  trends  to  habitat  conditions, 
management  practices,  harvest  pressmu, 
and/or  other  factors. 

Information  on  anticipated  harvest  to 
be  considered  by  the  Service  includes: 

(a)  The  number  of  animals  to  be 
harvested  [by  county  or  game 
management  unit,  if  data  are  available  at 
these  local  levels];  (b)  the  number  of 
alligator  hunters  expected  to  be 
licensed;  and  (c)  the  time  of  the  harvest 
season. 

In  the  case  of  the  American  alligator, 
as  with  most  other  wild  animals,  the 
resource  is  monitored  by  a  variety  of 
techniques  that  yield  information  used 
in  evaluating  the  condition  of  a 
population.  As  these  data  are 
accumulated  over  time,  they  reflect 
trends  and  call  attention  to  changes  in 
the  populations.  Habitat  information, 
indices  of  population  size,  age  and  sex 
struchire,  and  harvest  information  are 
all  used  to  evaluate  population  status. 
Although  the  Endangered  Species  Act 
Amendments  of  1982  provided  that 
population  estimates  are  not  to  be 
required  for  the  approval  of  export  of 
Appendix  n  wildlife,  if  such  estimates 
are  provided  by  the  States  or  are 
otherwise  available,  they  will  be 
considered  together  with  information  of 
the  types  list^  above  in  making 
finding  on  nondetriment. 

In  addition  to  considering  the  effect  of 
trade  on  species  or  populations  native  to 
the  United  States  that  are  being 
exported,  the  Scientific  Authority  will 


also  monitor  the  status  of  the  American 
alligator  to:  (a)  determine  whether 
treatment  of  the  American  alligator 
remains  appropriate;  and  (b)  detect  any 
significant  downward  trends  in  the 
populations  and,  where  necessary, 
advise  on  more  restrictive  export 
controls  in  response  to  these  trends. 

This  monitoring  and  assessment  will 
follow  the  same  procedures  adopted  for 
other  CTTES-listed  species  (see  49  FR 
590,  January  5, 1984).  The  Service  will 
review  information  on  population  status 
and  harvest  data  relevant  to  the  no 
detriment  finding  process  hum  each 
export-approved  State,  as  appropriate. 
When  indicated  by  available 
information  and  a  thorough  review  of 
acounulated  data,  a  determination  can 
then  be  made  about  the  treatment  of  this 
species  and  whether  the  management 
program  needs  to  be  adjusted  in  a 
particular  State. 

The  status  of  the  American  alligator 
has  dramatically  improved  throu^out 
its  range  since  ^e  species  was  placed 
under  State  and  Federal  control.  One  of 
the  primary  reasons  for  this 
improvement  has  been  the  effective 
management  programs  administered  by 
State  wildlife  agencies.  The  Service 
expects  these  management  programs  to 
continue  to  be  effective  in  conserving 
the  American  alligator  in  the  future. 

The  export  of  American  alligators 
taken  in  &e  1992  through  1994  harvest 
seasons  in  certain  States  was  previously 
approved  by  the  Service  (57 21896). 
In  that  rule,  the  Service  found  that 
current  information  on  the  population 
status,  management,  and  harvest 
available  fium  the  States  included  in  the 
rule,  along  with  other  information 
collected  by  the  Service,  supported  a 
finding  that  the  export  of  American 
alligators  taken  in  accordance  with  State 
regulations  in  those  States  and  in  those 
harvest  seasons  would  not  be 
detrimental  to  the  siirvival  of  the 
species  in  those  States  approved  for 
export.  The  Service’s  previous 
assessment  of  the  status  of  the  American 
alligator  imder  the  Endangered  Species 
Act  was  sufficient  to  support 
reclassification  of  the  species 
throughout  its  range  from  threatened  to 
threatened  for  similarity  of  appearance. 
This  reclassification  was  accomplished 
in  different  parts  of  its  range  as  the 
biological  status  of  the  American 
alligator  improved.  The  following 
rulemaking  documents  provide  the 
rationale  for  the  removal  of  threatened 
and  endangered  listings;  40  FR  44412, 
September  26, 1975;  42  FR  2071, 
January  10, 1977;  44  FR  37130,  June  25. 
1979;  46  FR  40664,  August  10. 1981;  48 
FR  46332,  October  12, 1983;  50  FR 


25672,  June  20, 1985;  and  51  FR  19760, 
June  2, 1986. 

The  Service’s  Office  of  Scientific 
Authority  finds  that  current  information 
on  population  status,  management, -and 
harvest  levels  relative  Jo  all  the  States  in 
question  fully  supports  a  finding  that 
the  export  of  American  alligators  taken 
in  accordance  with  Service-approved 
State  regulations  during  the  1995-1997 
harvest  seasons  will  not  be  detrimental 
to  the  survival  of  the  species  in  the 
States  receiving  export  approval. 

Tagging  of  hides  and  the  sealing  and 
marking  of  meat  and  parts  by  Service- 
approved  States  of  origin  and 
documentation  of  shipments  by  the  U.S. 
Management  Authority  provide 
assurance  that  export  will  not  reduce 
the  effectiveness  of  CITES  in  controlling 
trade  in  other  species  of  crocodilians. 

Management  Authority  Findings 

Exports  of  Appendix  n  species  are  to 
be  allowed  under  CITES  only  if  the 
Scientific  Authority  advises  that  the 
exports  will  not  be  detrimental  to  the 
survival  of  the  species  and  if  the 
Management  Authority  is  satisfied  that 
the  specimens  were  not  obtained  in 
contravention  of  laws  enacted  for  their 
protection.  The  Service,  therefore,  must 
be  satisfied  that  the  American  alligator 
hides,  meat,  or  products  being  exported 
were  not  obtained  in  violation  of  State 
or  Federal  laws  for  their  protection.  For 
the  American  alligator,  evidence  of  legal 
take  is  provided  by  Service-approved 
State  export  tagging  and  container 
marking  proems. 

To  assist  these  State  export  tagging 
programs,  the  Service  annually 
contracts  for  the  manufacture  and 
delivery  of  special  CITES  animal-hide 
tags  for  Service-approved,  export- 
qualified  States. 

In  a  Federal  Register  notice, 
published  on  April  24, 1986  (51  FR 
15548),  the  Service  announced  the 
introduction,  iise,  and  protection  of  a 
US-CTTES  tag  symbol.  This  symbol 
appears  on  every  Service-approved 
export  tag  to  provide  legal  evidence  of 
U.S.  export  approval  for  certain  species 
listed  on  Appendix  n  of  CITES.  Hides 
marked  with  tags  that  lack  this  US- 
CFTES  symbol  are  not  legally  exportable 
from  the  United  States. 

Guidelines  developed  for 
Management  Authority  findings  on 
State-managed  American  alligator 
export  programs,  under  provisions  of 
QTCS  Article  IV.2(a),  are  summarized 
as  follows: 

(1)  Current  State  alligator  trapping, 
hide  tagging,  meat  and  parts  processing, 
maiking,  and  shipping  regulations  must 
be  on  file  with  the  Office  of 
Management  Authority; 
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(2)  Sample  reporting  forms,  export 
tag,  meat  packing  seal,  parts  tag,  and 
specifications  of  the  State’s  standard 
meat  and  parts  package/container  must 
be  on  file  with  ^e  Office  of 
Management  Authority; 

(3)  The  hide  export  tag  must  be 
dmable  and  permanently  locking,  and 
must  show  the  US-CTTES  logo.  Slate  of 
origin,  year  of  take,  species,  and  a 
unique  serial  number; 

(4)  The  export  tag,  meat  packing  seal, 
and  parts  tag  must  be  applied  to  all 
hides,  meat,  or  parts  within  a  minimum 
time  after  take  or  processing  as  specified 
by  State  law  and  such  time  should  be  as 
short  as  possible  to  minimize  movement 
of  imtagged  hides,  meat,  or  parts; 

(5)  US-CTTES  tags  must  be  inserted 
through  the  hide  and  permanently 
locked  in  place  using  the  locking 
mechanism  of  the  tag  and  in  accordance 
with  State  requirements;  other  tags  or 
seals  must  be  permanently  attached  as 
mandated  by  (he  State; 

(6)  All  American  alligator  harvesters 
and  processors  must  be  State  registered; 

(7)  All  American  alligator  hide,  meat, 
and  parts  dealers  must  be  State 
registered; 

(8)  All  State-registered  American 
alligator  harvesters,  processors,  and 
dealers  must  make  available  their 
American  alligator  harvest  and 
commerce  data  to  the  State  on  at  least 
an  annual  basis,  as  specified  by  the 
State; 

(9)  State-registered  American  alligator 
dealers  and  State-licensed  harvesters 
authorized  to  attach  export  tags  must 
account  for  tags  receiv^  and  must 
return  unused  tags  to  the  State  within  a 
time  specified  by  the  State  after  the 
t£ddng  season  closes;  and 

(10)  When  manufactured  hide 
products  are  to  be  exported  from  the 
United  States,  the  (JlTES  export  tags  that 
were  removed  firom  the  hides  contained 
in  the  products  must  be  surrendered  to 
the  Service  prior  to  export. 

The  Service’s  Management  Authority 
has  reviewed  the  American  alligator 
export  tagging  programs  of  all 
previously  approved  States  and  has 
foimd  that  these  programs  fully  meet  the 
guidelines  listed  above. 

The  Service  hereby  approves  exports 
of  1995-1997  harvested  American 
alligators,  hides,  meat,  and  parts  firom 
the  States  receiving  export  approval  on 
the  grounds  that  both  Scientific 
Authority  and  Management  Authority 
export  requirements  are  satisfied. 

Multi-Year  Findings 

The  Service  has  monitored  existing 
State  programs  for  the  American 


alligator  in  most  of  the  previously 
approved  States  for  many  years  and 
expects  these  States  will  continue  to 
satisfy  CITES  requirements.  States 
seeking  for  the  first  time  to  establish  a 
harvest  program  for  American  alligators 
should  apply  for  CITES  export  approval 
no  later  than  January  2  of  the  year  before 
they  plan  to  initiate  such  a  program.  To 
ensure  that  export-approved  States 
maintain  successful  programs  and  that 
export  is  not  detrimental  to  the  survival 
of  the  species,  the  Service  plans  to 
continue  annual  monitoring  of  State 
management  and  export  marking 
programs  through  evaluation  of  State 
annual  reports  and  export  reports  from 
U.S.  ports.  Annual  State  program 
reports  should  be  provided  to  the  Office 
of  the  Management  Authority  (address 
given  above)  for  review  no  later  than 
M^  31  of  each  year. 

This  rule  extends  export  approval  for 
the  States  that  were  approved  for  export 
in  previous  years,  including  Arkansas 
which  was  approved  for  1994,  for  the 
1995-1997  harvest  seasons.  South 
Carolina’s  request  to  expand  its 
nuisance  alligator  program  to  include 
the  take  of  alligators  from  the  wild  on 
private  lands  under  a  State  management 
system  has  been  approved  by  letter  for 
1995.  Extension  of  this  approval  beyond 
1995  will  be  published  separately  in  the 
Federal  Register  as  a  proposed  rule. 

The  findings  announce  in  this  notice 
are  effective  immediately.  It  is  the 
Service’s  opinion  that  a  delay  in  the 
efiective  date  of  the  regulations  after 
this  final  rulemaking  is  published  could 
adversely  impact  the  species  by 
preventing  the  international  marketing 
of  the  hides  and  meat  (where 
commercial  harvest  is  an  important  part 
of  the  State  conservation  programs) 
thereby  reducing  the  incentive  for  takers 
or  dealers  to  comply  with  State 
requirements  in  the  approved  States. 

The  Service,  therefore,  finds  that  “good 
cause’’  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  of  the  Administrative 
Procedure  Act,  for  these  regulations  to 
take  efiect  immediately  under  5  U.S.C. 
553(d)(1). 

Public  Cmnment 

One  written  comment,  fit>m  the  State 
of  Louisiana,  was  received  during  the 
comment  period.  The  State  agrees  with 
the  minor  changes  that  were  made  to  the 
previous  rule  and  suggested  that  in 
§  23.57.3(b)(4)  the  following  sentence  be 
deleted:  “Large  individual  parts  shall 
have  a  parts  tag  permanently  attached.’’ 
With  the  deletion  of  this  sentence,  the 
rule  would  not  be  inconsistent  with  the 
requirements  recently  incorporated  into 


the  CITES  Universal  Tagging  System  for 
the  Identification  of  Crocodilians. 
Therefore,  the  Service  agrees  with  the 
State  of  Louisiana  and  has  deleted  the 
sentence. 

Effects  of  the  Rule  and  Required 
Determinations 

The  Service  has  determined  that  this 
rule  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  vmder  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321—4347),  and  therefore  die 
preparation  of  an  environmental  impact 
statement  is  not  required. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  imder 
Executive  Order  12866.  For  the  1995-97 
harvest  years,  the  Service  analyzed  the 
impacts  and  again  concluded  that  the  3- 
year  rule  was  not  a  major  rule  and  did 
not  have  significant  economic  efiects  on 
a  substantial  number  of  small  entities  as 
outlined  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
Because  the  rule  treats  exports  on  a 
State-by-State  basis  and  approves  export 
in  accordance  with  State  programs,  ffie 
rule  would  have  little  effect  on  small 
entities  in  and  of  itself.  'The  rule  would 
allow  continued  international  trade  in 
American  alhgators  in  accordance  with 
CITES,  and  it  does  not  contain  any 
FederaUsm  impacts  as  described  in 
Executive  Order  12612. 

It  also  has  been  determined  that  this 
rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  OMB  imder  44  U.S.C.  3501 
et  seq. 

List  of  Subjects  in  50  CFR  Part  23 

Endangered  and  threatened  species. 
Exports.  Imports,  Treaties. 

PART  23— ENDANGERED  SPECIES 
CONVENTION 

Accordingly,  the  Service  proposes  to 
amend  part  23  of  title  50,  C^e  of 
Federal  Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  Part  23 
continues  to  read  as  follows: 

Authority:  Convention  on  International 
Trade  in  Endangered  Species  of  Wild  Fauna 
and  Flora,  27  U.S.T.  108;  and  Endangered 
Species  Act  of  1973,  as  amended  (16  U.S.C 
1531  et  seq.). 

2.  In  §  23.57,  paragraph  (a)  is  revised 
as  follows: 

§  23.57  American  alligator  (alligator 
miasiasippiensis). 

***** 

(a)  1979-1997  harvests  (wild  and 
farm-raised  for  each  year  unless  noted). 


+  m  export  approved. 

F  >  export  approved  for  farm-raised  only. 
-  -  export  not  approved. 


****** 

3.  Section  23.57,  American  alligator 
[Alligator  mississippiensis),  the  heading 
of  paragraph  (b)  and  para^phs  Cb)(l). 
(2),  (4),  and  (5)  are  revised  as  follows: 
***** 

(b)  Condition  on  initial  export  from 
the  United  States.  (1)  Each  hide  (full 
skin)  must  be  clearly  identified  by  a 
durable,  permanently  locking 
Convention  export  tag  bearing  a  legend 
showing  the  US-OTES  logo.  State  of 
origin,  species,  year  of  take,  and  a 
unique  serial  number.  The  tag  must  be 
inserted  through  the  hide  and 
permanently  locked  in  place  using  the 
locking  melanism  of  the  tag  and  in 


accordance  with  State  requirements. 
Hides  with  broken  tags  may  not  be 
exported.  Prior  to  export  and  upon 
submission  of  dociunentation  to  show 
legality  of  the  hide,  broken  tags  may  be 
replaci^  with  CITES  replacement  tags. 
Hides  with  valid  CITES  replacement 
tags  are  eligible  for  export. 

(2)  US-OTES  export  tags  that  were 
removed  firom  the  Udes  used  to 
manufacture  products  to  be  exported 
must  be  surrendered  to  the  Service  prior 
to  the  export  of  those  products. 
***** 

(4)  Small  parts  such  as  tails,  throats, 
feet,  or  backkrips  shall  be  packed  in 
transparent,  sealed  containers  clearly 


marked  with  a  parts  tag.  Parts  tags  shall 
supply  at  a  minimum  the  State  of  origin, 
species,  original  hide  export  tag 
number,  and  weight  of  the  parts  in  the 
container. 

(5)  American  alligator  skulls  shall  be 
marked  as  required  by  State  law.  This 
marking  shall  include,  at  a  minimum, 
reference  to  a  valid  US-OTES  tag 
number. 

Dated:  July  11, 1995. 

George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  95-20461  Filed  8-18-95;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuarKe  of  rules  aixl  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportur^  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Aniinai  and  Plant  HaaWi  Inspection 
Service 

9CFRPart94 

[Docliist  Mo.  96-037-1] 

Pork  «id  Pork  Products  From  Mexico 
Transitino  the  United  States 

AQ6NCY:  Animcd  and  Plant  Health 
Inspection  Service.  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  allow 
fresh,  chilled,  eoid  firozen  pork  and  pork 
prodiMits  frxnn  the  Mexican  State  ef 
Chihudma  to  transit  the  United  States, 
under  certain  conditicms.  for  export  to 
another  country.  Currently,  we  allow 
such  pork  and  pork  products  £rom  the 
Nfexican  State  of  Srmora  to  transit  the 
United  States  for  export  Otherwise, 
fresh,  chilled,  or  frozen  pork  and  pork 
products  are  prohibited  movement  into 
the  United  States  fr'mn  Mexico  because 
of  hog  cholera  in  Mexico.  Chihuahua, 
like  Sonora,  appears  to  be  a  low  risk 
afea  fr»  Ik^  cholera,  and  we  believe  that 
fresh,  chilli,  and  frozen  pork  and  pork 
im>ducts  from  Qiihuahua  could  transit 
'the  United  States  with  minimal  risk  of 
inhxKlucing  hog  cholera.  This  action 
would  facilitate  trade. 

DATES:  Ccmsideraticm  will  be  given  only 
to  conunents  received  on  or  before 
October  20. 1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  95-037-1,  Regulatory 
Analysis  and  Development.  PPD, 
APHIS,  suite  3C03, 4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  95-037-1.  Comments 
received  may  be  inspected  at  USDA. 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Mcmday  through  Friday, 
except  hohdays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 


ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  David,  Senior  Staff 
Veterinarian,  Import/Export  Animals, 
National  Center  for  Import  and  Export, 
VS,  APHIS,  4700  River  Road  Unit  39, 
Riverdale,  MD  20737-1231,  (301)  734- 
5034, 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
prohibit  or  restrict  the  importation  of 
certain  €inimals  and  animal  products 
into  the  United  States  to  prevent  the 
introduction  of  certain  animal  diseases. 
Section  94.9  of  the  regulations  prohibits 
the  importation  of  pork  and  pork 
products  into  the  United  States  frtnn 
countries  where  hog  cholera  exists, 
unless  the  pork  or  pork  products  have 
been  treated  in  one  of  several  ways,  all 
of  which  involve  heating  or  curing  and 
drying. 

Because  hog  cholera  exists  in  Mexico, 
pork  and  pork  products  firom  Mexico 
must  meet  the  requirements  of  §  94.9  to 
be  imported  into  the  United  States. 
However,  under  §  94.15,  pork  and  pcvk 
products  from  Srmora,  Mexico,  that  are 
not  eligible  for  entry  into  the  United 
States  in  accordance  with  the 
regulations  may  tranrit  the  United 
States  for  immediate  export  if  certain 
conditions  are  met.  This  provision  was 
added  to  the  regulations  in  1992, 
following  a  U.S.  Department  of 
Agriculture  investigatioB  of  the  hog 
cholera  situation  in  Sonwa,  and  a 
determination  that  pork  and  pork 
products  firom  Sonora  could  transit  the 
United  States,  imder  cmtain  conditions, 
with  minimal  risk  of  introducing  hog 
cholera. 

Mexico’s  Director  of  Animal  Health 
has  requested  that  we  allow  pork  and 
pork  products  from  the  Mexican  State  of 
Chihuahua  to  transit  the  United  States 
for  export  under  the  same  conditions 
that  currently  apply  to  poik  and  pork 
products  firom  Sonora.  In  respcmse, 
officials  of  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  met  recently 
in  ^ihuahua  with  Mexican 
representatives  laiowledgeable  in 
disease  prevention,  epidemiology,  and 
diagnostic  methods.  The  team  reviewed 
the  hog  cholera  situation  in  Chihuahua 
(discussed  below)  and  recommended 
granting  Mexico’s  request. 


The  last  outbreak  of  hog  cholera  in  the 
Mexican  State  of  Chihuahua  occurred  in 
1989  in  the  municipality  of 
Cuauhtemoc.  Vaccination  for  hog 
cholera  was  discontinued  in  early  1990. 
Mexico  officially  recognized  Chihuahua 
as  fiee  of  hog  cholera  in  September 
1993. 

The  team  foimd  several  factors 
contributing  to  Chihuahua’s  apparent 
success  in  remaining  free  of  hog  cholera: 
Chihuahua’s  location;  lack  of  any 
significant  pork  production  in 
Chihuahua;  and  controls  by  the  Division 
of  Animal  Health  on  the  movement  into 
Chihuahua  of  live  swine  and  pork  and 
pork  products. 

Chfiiuahua  is  surroimded  on  the  north 
and  west  by  other  hog  cholera  free 
Mexican  States  and  by  the  United 
States,  which  is  free  of  hog  cholera;  on 
the  south  by  the  Sierra  Madre 
Mormtains;  and  on  the  east  by  the  State 
of  Coahuila,  which  is  in  the  final  stages 
of  a  hog  cholera  eradication  program, 
where  no  cases  of  hog  cholera  have  been 
detected  for  at  least  12  months  and  a 
prohibition  on  vaccination  for  hog 
cholera  has  been  instituted. 

Swine  production  in  Chihuahua 
accoimts  for  only  about  5  percent  of 
national  production.  Only  about  1 
percent  of  this  production  is  generated 
by  commercial  operations;  nearly  all  the 
pork  produced  in  Chihuahua  is 
produced  by  agricultural  conummes  or 
backyard  operations  for  local 
consumption.  Most  of  the  pork 
processed  in  Chihuahua  is  imported 
from  the  Mexican  State  of  Sonora, 
which  is  recognized  by  Mexico  as  free 
of  hog  cholera,  or  firom  the  United  States 
and  Canada,  which  are  firee  of  hog 
cholera. 

Five  facilities  in  Chihuahua  process 
pork  imder  the  official  Mexican 
inspection  system.  Of  these  facilities, 
only  one  is  a  slaughter  plant,  and  it 
handles  mostly  cattle.  The  other 
facilities  further  process  meat  (custom 
cuts,  cooking,  etc.).  Market  and  cull 
hogs  raised  in  Chihuahua  are 
slaughtered  primarily  in  municipal 
plants  for  local  consumption. 

As  required  by  the  Mexican 
Government,  Chihuahua  and  other 
States  recognized  by  Mexico  as  free  of 
hog  cholera  may  only  import  live  swine 
and  pork  firom  other  hog  cholera-free 
States  and  coimtries.  The  Mexican 
Government  requires  shipments  firom 
hog  cholera-fi«e  coimtries  to  be 
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accompanied  by  a  certificate  of  origin 
issued  by  that  coimtry’s  veterinary 
authorities  and  by  a  certificate  of  import 
issued  by  the  Mexican  veterinary 
authorities.  Chihuahua  and  other  States 
recognized  by  Mexico  as  being  fiee  of 
hog  cholera  ^so  require  and  issue  their 
own  permits  and  h^th  certificates, 
further  ensuring  the  origin  of  imported 
products.  In  addition,  live  swine  and 
pork  imported  into  these  hog  cholera* 
fi?ee  States  must  be  shipped  in  sealed 
trucks,  and  all  shipments  are  inspected 
at  inspection  stations  located  either  on 
State  lines  or  at  international  ports  of 
entry. 

Under  these  circumstances,  we 
believe  that  there  would  be  little,  if  any. 
risk  of  introducing  hog  cholera  into  the 
United  States  by  allowing  pork  and  pork 
products  from  Chihuahua  to  transit  the 
United  States  for  export  imder  the  same 
conditions  that  currently  apply  to  pork 
and  pork  products  frnm  Sonora. 

These  conditions  will  be  as  follows:  ' 

1.  Any  person  wishing  to  transport 
pork  or  pork  products  from  Chihuahua 
through  the  United  States  for  export 
must  first  obtain  a  permit  for 
importation  frnm  APHIS.  The 
application  for  the  permit  tells  APHIS 
who  will  be  involved  in  the 
transportation,  how  much  and  what 
type  of  pork  and  pork  products  will  be 
transported,  when  they  will  be 
transported,  and  the  method  and  route 
of  element. 

2.  The  pork  or  pork  products  must  be 
sealed  in  Chihuahua  in  a  leakproof 
container,  with  a  serially  munbered  seal 
approved  by  APHIS.  The  container  mrist 
remain  sealed  at  all  times  while 
transiting  the  United  States. 

3.  The  pterson  moving  the  pork  or 
pork  products  through  the  United  States 
must  inform  the  APHIS  officer  at  the 
U.S.  port  of  arrival,  in  writing,  of  the 
following  information  before  the  pork  or 
pork  products  arrive  in  the  United 
States:  The  times  and  dates  that  the  pork 
or  pork  products  are  expocted  at  the 
port  of  arrival  in  the  United  States;  the 
time  schedule  and  route  of  the 
shipments  through  the  United  States; 
and  the  pormit  number  and  serial 
numbers  of  the  seals  on  the  containers. 

4.  The  pork  or  poric  products  must 
transit  the  United  States  under  Customs 
bond. 

5.  The  pork  or  pork  products  must  be 
exported  from  the  United  States  within 
the  time  poriod  spocified  on  the  pormit. 

Any  pork  or  pork  products  exceeding 
the  time  limit  specified  on  the  permit  or 
transiting  in  violation  of  any  of  the 
requirements  of  the  permit  or  the 
regulations  may  be  destroyed  or 
otherwise  disposed  of  at  the  discretion 
of  the  Administrator,  APHIS,  pursuant 


to  section  2  of  the  Act  of  February  2. 

1903,  as  amended  (21  U.S.C.  111). 

We  beheve  that  appl3ring  these  same 
safeguards  to  shipments  of  pmric  and 
p>orii:  products  from  Chihuahua  would 
prevent  tamp>eri]:^  %vith  the  shipmients, 
ensure  that  ffie  shipments  actuwy  leave 
the  United  States,  and  otherwise  ensure 
that  shipments  would  not  present  a  risk 
of  introducing  hog  cholera.  Therefore, 
we  are  proposing  to  amend  §  94.15  to 
allow  pork  and  pork  products  firom  the 
Mexican  State  of  Chihuahua  to  transit 
the  United  States  for  export  under  the 
same  conditions  that  currently  apply  to 
pork  and  pxnk  products  from  Sonora. 

Executive  Order  12866  md  RegulatCNry 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
rmder  ^ecutive  Order  12866-  The  rule 
has  been  determined  to  be  not 
significant  for  the  purp>oses  of  Executive 
Order  12866  and,  tiierefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  proposed  rule  would  allow  firesh, 
chilled,  and  frnzen  pork  and  poric 
products  from  the  Mexican  State  of 
Chihuahua  to  transit  the  United  States, 
imder  certain  conditions,  fat  expxnt  to 
another  coimtry.  It  has  been  determined 
that  Chihuahua  is  a  low  risk  area  for  hog 
cholera  and  has  the  veterinary 
infrastructure  necessary  to  monitor  for 
the  presence  of  this  disease. 

Because  Interstate  Commerce 
Commission  regulations  forbid  Mexican 
carriers  frx>m  hauling  pcvk  and  proric 
products  beyond  the  border  zone,  small 
sprecialized  U.S.  transport  companies 
and  brokerage  houses  would  benefit 
frnm  the  propxrsed  rule.  Hie  additional 
economic  activity  frnm  such  trucdting 
activity  is  estimated  at  $195,865  prer 
year,  assuming  the  trucks  make  208  total 
trips  per  year  (the  current  level  of 
shipments  from  the  Mexican  State  of 
Sonora  through  the  United  States). 

There  appiears  to  be  httle  risk  of  hog 
cholera  exposure  fr^m  Mexican  p>oric 
shipments  from  Chicdiuahua  through  the 
United  States.  Assuming  that  propier 
risk  management  techniques  continue  to 
be  applied  in  Mexico,  and  that  accident 
and  exposure  risk  would  be  minimized 
by  proprer  handling  during  transport,  the 
risk  of  exposure  to  hog' cholera  ^m 
pork  in  transit  from  Mexico  through  the 
United  States  would  be  minimal.  At  a 
rate  of  208  trips  pier  year,  an  accident 
that  could  lead  to  an  outbreak  of  hog 
cholera  could  be  expiected  once  in 
4,109,139  years.  Even  at  a  rate  of  1,000 
trips  per  year,  one  accident  capable  of 
resulting  in  a  United  States  outbreak  of 
hog  cholera  could  be  expiected  once 
every  854,701  years. 


Both  the  United  SU^  and  Mexico  are 
net  piOTk  importers.  United  States  piork 
imports  represent  approximately  2-3 
piercer^  of  production,  and  Mexican 
in^oits  represent  7-8  piercent  of 
pr^uctioB.  Witii  favor^le  income 
growth  expiected  in  Mexifxi  due  to  trade 
UbmaUzation,  meat  impiorts,  including 
piork  products,  are  expiected  to  grow  and 
limit  Mexican  pork  expiorts.  However, 
facilitating  expiort  opportrmities  for  the 
Mexican  piork  industry  may  provide 
incentives  for  continued  efforts  to 
eradicate  hog  cholera  from  infected 
Mexican  States. 

Under  these  circumstances,  the 
Administrator  of  ffie  Animal  and  Plant 
Health  Inspiection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impiact  on 
a  substantial  number  of  small  entities. 

Executive  Cfrder  12778 

This  proposed  rule  has  been  reviewed 
under  i^ecutive  Order  12778,  Qvil 
Ju^ice  Reform.  If  tins  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  pireempted;  (2)  no 
retroactive  eff^  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  pmrties  may 
file  suit  in  court  challenging  this  rule. 

Paperwwk  Reductimi  AxA 

This  document  contains  no  new 
information  collection  or  recndkeeping 
requirements  under  the  Papierwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
efseg.JT 

List  of  Sul^ects  in  8  CFR  Part  84 

Animal  diseases.  Impmrts,  Livestock, 
Nfeat  and  meat  products.  Milk,  Poultry 
and  pmuhry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  p>art  94  would  be 
amended  as  follows: 

PART  94— RttiOERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAQUE),  VELOGENIC 
VISCEROTROPIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOQ  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C.  147a.  150ee,  161, 162, 
and  450;  19  U.S.C.  1306;  21  U.S.C.  Ill,  114a, 
134a,  134b,  134c,  134f,  136,  and  136a;  31 
U.S.C  9701;  42  U.S.C  4331  and  4332;  7  CFR 
2.17,  2.51,  and  371.2(d). 

§94.15  [Amended) 

2.  In  §  94.15,  paragraph  (b),  the 
introductory  text  and  paragraph  (b)(2) 
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would  be  amended  by  adding  the  words 
“Chihuahua  or”  immediately  before  the 
word  “Sonora”. 

Done  in  Washington,  DC,  this  14th  day  of 
August  1995. 

Terry  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  95-20593  Filed  8-ia-95:  8:45  ami 
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Grain  inspection,  Packers  and 
Stockyards  Administration 

9CFRPart201 

RIN0580-AA45 

Reguiations  Issued  Under  the  Packers 
and  Stockyards  Act  Registration, 
General  Bonding  Provisions 

AQENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Proposed  rule;  review  of 
existing  regulations. 


SUMMARY:  The  Agency  is  currently 
reviewing  all  regulations  and  statements 
of  general  policy  issued  under  the 
provisions  of  the  Packers  and 
Stockyards  (P&S)  Act.  Review  of  nine 
regulations,  which  have  been  identified 
as  Group  in,  has  been  completed.  As  a 
result  of  the  review,  this  docmnent 
proposes  to  modify  two  regulations  to 
provide  uniform  termination  procedures 
for  all  bonds  and  bond  equivalents  and 
to  change  the  requirement  that  funds 
pledged  to  secine  bond  equivalents  be 
maintained  in  FDIC  insm%d  accoimts  to 
permit  their  deposit  in  any  federally- 
insured  accoimt.  It  also  proposes  to 
retain  seven  regulations  in  their  present 
form. 

DATES:  Comments  must  be  submitted  on 
or  before  October  20, 1995. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Deputy  Administrator,  Packers  and 
Stockyards  Programs,  Room  3039,  South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250. 
Comments  received  may  be  inspected 
dmring  normal  business  hours  in  the 
Office  of  the  Deputy  Administrator, 
Packers  and  Stockyards  Programs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Van  Ackeren,  Director,  Livestock 
Marketing  Division,  (202)  720-6951,  or 
Tommy  Morris,  Director,  Packer  and 
Poultry  Division,  (202)  720-7363. 
SUPPLEMENTARY  INFORMATION:  Advance 
Notice  of  Proposed  Rulemaking  was 
published  in  the  Federal  Register  (57 
FR  42515)  on  September  15, 1992. 
Comments  were  solicited  at  that  time 
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concerning  the  relevance  and 
importance  of  each  regulation  and 
statement  of  general  policy  to  today’s 
livestock,  meat,  and  poultry  industries, 
and  which  sections  should  be  retained, 
modified  or  removed.  The  Agency 
specifically  asked  for  comments  on 
three  regulations  included  in  this  group, 
§  201.10,  §  201.29,  and  §  201.30.  The 
Agency  was  particularly  interested  in 
comments  that  addressed  concerns  or 
recommendations  relating  to  bonding 
levels. 

To  complete  the  review  process,  the 
rules  covered  by  the  Advance  Notice  of 
Proposed  Rulemaking  were  divided  into 
three  groupings  and  this  docmnent 
relates  to  those  rules  identified  as  Group 

m; 

In  response  to  a  request  for  comments 
in  the  Advance  Notice  of  Proposed 
Rulemaking,  the  Agency  received  a  total 
of  10  comments  relating  to  the  rules  in 
Group  in.  Comments  were  received 
from  five  livestock  producer 
associations,  three  trade  associations, 
and  two  selling  agencies. 

No  comments  were  received 
concerning  the  modification  of  §  201.27. 
This  regulation  provides  for  approved 
smeties,  authorizes  bond  equivalents, 
and  requires  bond  or  bond  equivalents 
to  be  on  forms  approved  by  the 
Administrator. 

The  Agency  proposes  to  modify 
§  201.27  (b)(1)  and  (b)(2)  to  broaden 
these  subsections  to  permit  funds 
pledged  under  bond  equivalents  to  be 
on  deposit  or  in  accounts  that  are 
Federally  insured  and  not  limited  to 
only  deposits  or  accounts  insured  by  the 
Federal  Deposit  Insurance  Corporation 
(FDIC).  This  modification  would  also 
permit  all  Federally  insured  banks  or 
other  institutions  to  issue  letters  of 
credit  and  not  just  those  banks  or 
institutions  insured  by  FDIC.  The 
primary  benefit  accrues  to  persons 
choosing  to  meet  bonding  requirements 
with  bond  equivalents  by  permitting  all 
Federally  insured  deposits  and  letters  of 
credit  (not  just  FDIC)  and  would  expand 
the  number  of  banks  or  other 
institutions  available  to  those  seeking 
bond  equivalents  without  increasing  the 
risk  to  livestock  sellers. 

No  comments  were  received 
concerning  §  201.34.  This  regulation 
sets  forth  termination  of  market  agency, 
dealer,  and  packer  bonds  and  trust  fund 
agreements.  The  Agency  proposes  to 
modify  §  201.34(c)  to  include 
termination  procedures  for  trust 
agreements.  This  would  provide 
uniform  termination  for  all  bonds  and 
bond  equivalents. 

A  review  of  the  following  regulations 
has  been  completed  and  the  Agency 
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proposes  to  retain  each  in  its  present 
form: 

§  201.10  Requirements  and  procedures 
for  registration. 

§  201.28  Duplicates  of  bonds  or 

equivalents  to  be  filed  with  regional 
supervisor. 

§  201.29  Market  agencies,  packers  and 
dealers  required  to  file  and 
maintain  Imnds. 

§  201.30  Amoimt  of  market  agency, 
dealer  and  packer  bonds. 

§  201.31  Conditions  in  market  agency, 
dealer  and  packer  bonds. 

§  201.32  Trustee  in  market  agency, 
dealer  and  packer  bonds. 

§  201.33  Persons  damaged  may 
maintain  suit;  filing  and 
notification  of  claims;  time 
limitation;  legal  expenses. 

In  the  process  of  reviewing  these 
regulations,  it  was  determined  that  they 
were  necessary  to  the  efficient  and 
effective  enforcement  of  the  P&S  Act 
and  to  the  orderly  conduct  of  the 
marketing  system.  The  absence  of  any  of 
the  regulations  would  be  detrimental  to 
the  industry  and  could  result  in 
increased  litigation. 

Two  comments  were  received 
concerning  §  201.10.  This  regulation 
specifies  the  requirements  and 
procedures  for  registration  for  those 
persons  desiring  to  operate  as  market 
agencies  or  dealers  as  defined  in  §  301 
of  the  Act.  Both  comments  were  ^m 
producer  associations  and  suggested 
§  201.10  be  amended  to  deny 
registration  to  any  applicant  for 
registration  with  a  prior  conviction  for 
fraud,  theft,  or  embezzlement. 

The  Agency  believes  this  concern  is 
sufficiently  addressed  in  §  201.10(b) 
which  specifies  that  if  the  Administrator 
has  reason  to  believe  the  applicant  is 
imfit  to  engage  in  the  activity  for  which 
application  has  been  made,  the 
applicant  will  be  afforded  an 
opportunity  for  a  full  hearing  for  the 
purpose  of  showing  cause  why  the 
application  should  not  be  denied.  This 
subsection  gives  the  Agency  authority  to 
review  each  application  and  to  deny 
registration  to  those  believed  unfit  to 
engage  in  the  business  of  a  market 
agency  or  dealer.  Therefore,  the  Agency 
proposes  to  retain  this  regulation  in  its 
present  form. 

No  comments  were  received 
concerning  §§201.28,  201.29,  201.31, 
and  201.33. 

Regulation  §  201.30  sets  forth  the 
formulae  for  computing  bonds  for 
market  agencies,  dealers,  and  packers.  It 
also  provides  the  Administrator 
authority  to  adjust  the  level  of  bond 
required  whenever  he  determines  a 
bond  is  not  adequate  to  secure  the 
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obligations  of  the  person  or  firm.  Eight 
comments  were  received  hxim  producer 
associations,  trade  associations,  and 
selling  agencies  concerning  the  level  of 
bonds. 

Two  comments  recommended  bonds 
be  maintained  at  current  levels  for 
auction  markets  and  dealers.  One 
comment  suggests  Grain  Inspection, 
Packers  and  Stockyards  Administration 
study  the  potential  of  developing 
alternative  means  of  providing  financial 
protection.  One  comment  suggested 
registrants  or  packers  who  do  a  good  job 
and  are  financially  sovmd  should  not  be 
penaUzed  and  bear  additional  costs  for 
the  actions  of  the  marginal  and  bad 
operators  in  the  industry  and  suggests 
the  Administrator  use  his  authority  to 
require  higher  bonds  for  the  marginal  or 
bad  operator.  One  conunent 
recommended  re-evaluating  the  formula 
used  to  estabhsh  bond  levels  for  video 
auctions  and  suggested  the  bonds  of 
video  auctions  be  based  on  number  of 
sale  days  and  not  delivery  days.  Three 
comments  recommended  bonding 
requirements  be  retained  but  should  be 
continually  reviewed  to  ensure  adequate 
protection.  One  comment  recommended 
bonding  regulations  be  strengthened  to 
provide  legitimate  protection,  but  gave 
no  specific  recommendation. 

The  Agency  analyzed  Clause  1 
(selling  agency)  and  Clause  2  (dealer/ 
buying  agency)  bond  claims  on  those 
persons  who  failed  financially  diuing 
the  period  1984  through  1991.  Sixty- 
eight  market  agencies  selling  on 
coimnission  failed  financially  during 
the  4-year  period  1984  to  1987,  with  11 
of  these  firms  having  inadequate  bond 
coverage.  These  financial  failures  were 
reduced  significantly  from  1988  to  1991, 
during  which  period  22  selling  agencies 
failed,  but  only  4  had  inadequate  bond 
coverage.  There  has  been  a  significant 
decline  in  financial  failures  of  auction 
markets  since  the  Agency  expanded  its 
custodial  accoimt  audit  program. 
Therefore,  we  do  not  believe  it  is 
necessary,  at  this  time,  to  adjust  the 
level  of  bonds  for  market  agencies 
selling  on  commission. 

During  the  period  of  1984  through 
1991,  a  total  of  236  dealers  and  market 
agencies  buying  on  commission  failed 
financially  with  claims  of  over  $24.7 
miUion  filed  against  $7  million  in  bond 
coverage.  This  resulted  in  losses  to 
livesto^  sellers  of  over  $17.5  million. 
Most  of  the  claim  activity  took  place  on 
bonds  under  $25,000,  with  157  or  65 
percent  of  the  claims  filed  on  bonds  of 
$25,000  or  less.  However,  35  percent  of 
all  losses  (approximately  $6  milhon) 
occurred  on  bonds  $25,000  or  less  and 
14  percent  of  the  losses  (approximately 


$2.5  milhon)  occurred  on  $10,000 
bonds. 

Since  the  highest  niunber  of  claims 
occurred  in  the  $10,000  to  $25,000 
range,  two  alternative  bond  minimums 
were  examined  to  determine  if  raising 
the  minimmn  bond  level  would 
significantly  reduce  the  number  of 
inadequate  bonds.  The  two  alternatives 
were  to  raise  the  minimum  bond  to 
$20,000  or  to  $25,000. 

Approximately  3,600  bonds  in  the 
amoimts  of  $10,000  and  $15,000  and 
about  500  bonds  in  the  amoimt  of 
$20,000  would  be  affected  by  raising 
minimmn  bond  levels.  The  average  loss 
reduction  per  year  at  the  minimvim 
$20,000  level  would  have  been  $84,375 
compared  to  an  estimated  industry 
annual  cost  of  $249,000.  When  the 
minimum  is  set  at  the  $25,000  level,  the 
average  8-year  loss  reduction  would 
have  been  $118,000,  compared  to  an 
estimated  industry  annual  cost  of 
$402,000.  Neither  alternative  eliminates 
all  losses  to  sellers  and  the  additional 
recovery  is  deemed  not  significant  when 
compared  to  the  average  annual  loss  of 
$2.5  milhon.  This  study  also  disclosed 
that  77  percent  of  registrants  with 
$10,000  bond  coverage  made  hvestock 
purchases  of  $500,000  or  less  annually. 

In  addition  to  reviewing  financial 
failures  over  the  8-year  period  covered 
by  the  bond  study,  the  Agency  also 
reviewed  financial  failures  of  registrants 
with  bonds  over  $75,000  for  the  period 
1987  through  1994,  to  determine  what 
affect  the  removal  of  the  10  percent 
threshold  would  have  on  bond  payouts 
to  claimants. 

Registrants  are  required  to  bond  for 
the  fuU  amoimt  up  to  a  “break  point” 
or  threshold  and  only  10  percent  of  the 
excess  above  this  threshold.  Bonds  of 
dealers  and  market  agencies  buying  on 
commission  (Clause  2)  are  capped  at 
$75,000  plus  10  percent  of  the  excess 
required  over  the  $75,000  threshold. 
Removal  of  the  threshold  would 
increase  total  1994  Clause  2  bond 
coverage  fix>m  the  ciurent  $159.5 
miUion  to  $269.1  million.  This  increase 
would  affect  approximately  540 
registrants,  costing  dealers  and  market 
agencies  an  estimated  $822,000  per  year 
for  the  additional  coverage. 

Since  1987  twenty-thr^  dealers  or 
market  agencies  with  bonds  in  excess  of 
$75,000  have  failed  financially,  owing 
livestock  sellers  in  excess  of  $13.9 
miUion.  Only  2  registrant  bonds  were 
adequate  to  cover  aU  claims  and  21 
bon^  were  inadequate,  leaving  a 
shortage  owed  claimants  of  $11.7 
milhon.  If  the  10  percent  threshold  on 
bonds  over  $75,000  had  been  removed, 
the  bonds  for  18  registrants  would  stiU' 
have  been  inadequate  but  the  shortage 


due  Uvestock  sellers  would  have  been 
reduced  by  $3.7  milUon  to  $8.0  milUon. 
The  average  loss  would  have  been 
reduced  by  $462,500  per  year  compared 
to  an  annual  industry  cost  of  $822,000. 
However,  the  study  ^so  indicated  that 
for  5  of  the  8  years  reviewed,  the 
average  recovery  would  have  been  only 
$102,000.  Further,  the  recovery  would 
have  been  insignificant  compared  to  the 
losses  for  each  of  these  5  years  and 
would  have  been  less  than  35  percent 
for  1  of  the  other  3  years. 

The  Agency  does  not  believe  it  is 
advisable  to  increase  the  minimum 
bond  level  of  Clause  2  bonds  or  to 
remove  the  threshold  on  bonds  over 
$75,000  at  this  time.  The  cost  to  the 
industry  for  increasing  minimum  bond 
levels  would  far  outweigh  the  increased 
protection.  SmaU  dealers  and  meirket 
agencies  buying  on  commission,  which 
include  48  percent  of  all  dealers  or 
market  agencies,  would  be  hardest  hit 
by  an  increase  in  bond  levels  and  may 
find  it  difficult  to  remain  in  business. 

The  Agency  also  believes  that  the  cost 
to  the  industry  of  removing  the  10 
percent  threshold  on  Clause  2  bonds 
over  $75,000  would  far  outweigh  the 
benefit  to  livestock  sellers  and  cause  an 
undue  hardship  on  larger  dealers  and 
market  agencies  buying  on  commission 
since  many  would  likely  be  imable  to 
obtain  the  required  bond  coverage.  The 
Agency  will  continue  to  review  the 
levels  of  bonds  and  to  study  alternative 
methods  of  providing  financial 
protection  to  Uvesto^  sellers. 

The  proposed  changes  in  §  201.27 
(b)(1)  and  (b)(2)  and  in  §  201.34(c)  do 
not  impose  or  change  any  recordkeeping 
or  information  collection  requirements. 
Existing  requirements  in  these 
regulations  have  been  previously 
approved  by  OMB  under  Control  No. 
0590-0001. 

As  provided  by  the  Regulatory 
Flexibility  Act,  it  is  hereby  certified  that 
these  proposed  amended  rules  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
and  a  statement  explaining  the  reasons 
for  the  certification  is  set  forth  in  the 
following  paragraph  and  is  being 
provided  to  the  CMef  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

While  these  proposed  amended  rules 
impact  small  entities,  they  will  not  have 
a  significant  economic  impact  on  any 
entity,  large  or  small.  The  primary  effect 
of  the  changes  in  rules  §  201.27  (b)(1) 
and  (b)(2)  is  to  permit  funds  pledged 
under  bond  equivalents  to  be  on  deposit 
or  in  accounts  that  are  Federally  insured 
and  to  permit  Federally  insured  banks 
or  other  institutions  to  issue  letters  of 
credit.  Eligible  institutions  would  no 
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longer  be  restricted  to  those  banks  or 
institutions  insured  by  FDIC.  The 
primary  effect  of  the  nile  change  in 
§  201.34(c)  is  to  include  the  termination 
of  trust  agreements. 

These  rules  have  been  determined  to 
be  not  significant  for  proposes  of 
Executive  Order  12866  and  therefore 
have  not  been  reviewed  by  OMB.  These 
amendments  do  not  impose  any  new 
paperwork  requirements  and  do  not 
have  implications  for  Federalism  imder 
the  criteria  of  E.0. 12612. 

These  rules  have  been  reviewed  imder 
E.0. 12778,  Civil  Justice  Reform.  If  these 
rules  are  adopted:  (1)  State  and  local 
laws  and  regrdations  will  not  be 
preempted  unless  they  present  an 
irreconcilable  conflict  with  these  rules; 
(2)  no  retroactive  effect  will  be  given  to 
these  rules;  and  (3)  administrative 
proceedings  will  not  be  required  before 
parties  may  file  suit  in  court  challenging 
these  rules. 

List  of  Subjects  in  9  CFR  Part  201 

Bonding,  Dealer,  Market  Agency, 
Packer,  Registration. 

Done  at  Washington,  DC,  this  14th  day  of 
August  1995. 

CahrinW.Watldns, 

Acting  Administrator,  Grain  Inspection, 
Packers  and  Stockyards  Administration. 

For  the  reasons  set  forth  in  the 
preamble,  the  Grain  Inspection,  Packers 
and  Stockyards  Administration 
proposes  to  amend  9  CFR  part  201  as 
follows: 

PART  201— [AMENDED] 

1.  The  authority  citation  for  part  201 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  204, 228:  7  CFR  2.17(e), 
2.56. 

2.  Revise  §  201.27(b)  as  follows: 

§  201 .27  Underwriter:  equivalent  in  lieu  of 
bonds;  standard  forms. 
***** 

(b)  Any  packer,  market  agency,  or 
dealer  required  to  maintain  a  surety 
bond  under  these  regulations  may  elect 
to  maintain,  m  whole  or  partial 
substitution  for  such  surety  bond,  a 
bond  equivalent  as  provided  below.  The 
total  amount  of  any  such  surety  bond, 
equivalent,  or  combination  thereof, 
must  be  the  total  amount  of  the  surety 
bond  otherwise  required  imder  these 
regulations.  Any  such  bond  equivalent 
must  be  in  the  form  of: 

(1)  A  trust  fund  agreement  governing 
funds  actually  deposited  or  invested  in 
fully  negotiable  obligations  of  the 
United  States  or  Federally  insured 
deposits  or  accounts  in  the  name  of  and 
readily  convertible  to  currency  by  a 
trustee  as  provided  in  §  201.32  or 


(2)  A  trust  agreement  governing  funds 
which  may  be  drawn  by  a  trustee  as 
provided  in  §  201.32,  under  one  or  more 
irrevocable,  transferable,  standby  letters 
of  credit,  issued  by  a  Federally  insured 
bank  or  institution  and  physically 
received  and  retained  by  such  trustee. 
***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0590-0001) 

3.  Revise  §  201.34(c)  as  follows: 

§  201 .34  Termination  of  market  agency, 
dealer  and  packer  bonds. 
***** 

(c)  Each  trust  fund  agreement  and 
trust  agreement  shall  contain  a 
provision  requiring  that,  prior  to 
terminating  such  agreement,  at  least  30 
days  notice  in  writing  shall  be  given  to 
the  Administrator,  Grain  Inspection, 
Packers  and  Stoddards  Administration, 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  by  the  party 
terminating  the  agreement.  Suc^ 
provision  shall  state  that  in  the  event 
the  principal  named  therein  files  an 
acceptable  bond  or  bond  equivalent  to 
replace  the  agreement,  the  30-day  notice 
requirement  may  be  waived  and  the 
agreement  will  be  terminated  as  of  the 
effective  date  of  the  replacement  bond 
or  bond  equivalent. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0590-0001) 

[FR  Doc.  95-20492  Filed  8-18-95;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 
[Docket  No.  95-ANE-12] 

Airworthiness  Directives;  AlliedSignal, 
Inc.  LTS101-600  Series  Turboshaft 
Engines 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airwortMness 
directive  (AD)  that  is  applicable  to 
AlhedSignal,  Inc.  Ll'Sl 01-600  series 
turbosh^  engines.  This  proposal  would 
require  installation  of  an  improved 
design  fuel  control.  This  proposal  is 
prompted  by  reports  of  fuel  control 
bearings  failing  prior  to  the 
recommended  overhaul  period.  The 
actions  specified  by  the  propiosed  AD 
are  intended  to  prevent  a  fuel  control 
failure,  which  could  result  in  an 


uncommanded  increase  or  decrease  in 
engine  power. 

DATES:  Comments  must  be  received  by 
September  20, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
95-ANE-12, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299. 
Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Customer  Support,  AUiedSignal 
Engines,  550  Main  St.,  Stratford,  CT 
06497-7593;  telephone  (203)  385-1135, 
fax  (203)  385-1272.  This  information 
may  be  examined  at  the  FAA,  New 
England  Region,  Office  of  the  Assistant 
Chief  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 

FOR  FURTf«R  INFORMATION  CONTACT: 

Dave  Keenan,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617)  238-7139, 
fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propos^  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
^ould  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  fight  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environment^,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodiet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
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Docket  Number  95-ANE-12.”  The 
postcard  will  be  date  stamped  and 
retvuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 

Rules  Docket  No.  95-ANE-12, 12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

The  AlliedSignal,  Inc.  Models 
LTS101-600A-2/A-3  turboshaft  engine 
utilizes  an  AlliedSignal  Aerospace 
Equipment  Division  (formerly 
AlliedSignal  Controls  and  Accessories/ 
Bendix)  fuel  control.  Part  Number  (P/N) 
4-301-098-XX  or  P/N  4-301-288-XX. 
mated  to  a  Chandler  Evans  fuel  pmnp, 
P/N  4-301-128-03.  An  early  design  of 
the  LTSlOl  fuel  piunp  shaft  seal  had  a 
tendency  to  leak  fuel  briefly  during 
engine  starts.  As  the  fuel  control  shaft 
mates  with  the  fuel  pump  shaft,  the 
leakage  could  enter  the  ffiel  control 
drive  bearings,  which  are  lubricated 
with  Rheotemp  500,  a  blue  grease  for 
which  fuel  is  a  solvent.  The  fuel  control 
bearing  grease  could  then  become 
washed  out,  and  the  bearings  may  not 
be  capable  of  continuing  to  operate  ior 
the  recommend  overhaul  period  of 
2,400  hours.  This  condition,  if  not 
corrected,  could  result  in  a  fuel  control 
failure,  which  corild  result  in  an 
uncommanded  increase  or  decreztse  in 
enj^e  power. 

To  reduce  the  impact  of  blue  grease 
washout,  AlliedSig^  Aerospace 
Equipment  Division  has  improved  the 
bearing  design  by  using  the  existing  ball 
bearing  with  a  Meldin  impregnated 
bearing  retainer  (cage).  Meldin  8100  is 
a  porous  polymide  that  retains 
Rheotemp  500  grease  after  exposiue  to 
fuel. 

The  Federal  Aviation  Administration 
(FAA)  has  reviewed  and  approved  the 
technical  contents  of  AlliedSignal 
Engines  Service  Bulletin  (SB)  No. 
LTSlOlA-73-20-0166,  Revision  1, 
dated  November  21, 1994,  that  describes 
procediues  for  installing  improved  fuel 
controls. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  the  installation  of  an  improved 
fuel  control  in  accordance  with  Service 
Bulletin  LTSl01A-73-2(M)166.  The 
installation  would  be  required  at  the 
next  replacement  of  an  affected  fuel 
control,  or  not  exceeding  300  horns  time 
in  service  (TIS)  after  the  effective  date 
of  this  airworthiness  directive  (AD),  or 


December  1, 1995,  whichever  occurs 
first.  The  compliance  time  is  based  on 
the  fact  that  the  main  fuel  control 
bearing  failures  are  random  in  natrue 
and  are  dependent  upon  fuel 
occasionally  leaking  past  the  fuel  prunp 
drive  shaft  seal.  The  FAA  has 
determined  that  the  existing  LTSlOl 
maintenance  requirements,  along  with 
design  changes  made  to  the  main  fuel 
pump,  will  significantly  minimize  the 
potential  for  ffiture  events  druing  this 
drawdown  period.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  SB  described 
previously. 

The  FAA  estimates  that  216  engines 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  2.5 
work  hours  per  engine  to  accomplish 
the  proposed  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $1,000  per  engine.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $248,400. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regiilatory  action” 
imder  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  the  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nvunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFK  Part  39  / 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40101, 40113, 
44701. 

§39.13  (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

AlliedSignal,  Inc.:  Docket  No.  95-ANE-12. 

Applicability:  AlliedSignal,  Inc.  Models 
LTS101-600A-2  and  A-3  tuiboshaft  engines, 
installed  on  but  not  limited  to  Eurocopter 
AS350  series  aircraft. 

Note:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
use  the  authority  provided  in  paragraph  (b) 
to  request  approval  from  the  Federal  Aviation 
Administration  (FAA).  This  approval  may 
address  either  no  action,  if  the  ciirrent 
configuration  eliminates  the  unsafe 
condition,  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  engine  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  vmless 
accomplished  previously. 

To  prevent  a  fuel  control  failure,  which 
could  result  in  an  uncommanded  increase  or 
decrease  in  available  engine  power, 
accomplish  the  following: 

(a)  At  the  next  replacement  of  an  affected 
fuel  control,  prior  to  accumulating  300  hours 
time  in  service  (TIS)  after  the  effective  date 
of  this  AD,  or  December  1, 1995,  whichever 
occurs  first,  accomplish  the  following  in 
accordance  with  AlliedSignal  Engines 
Service  Bulletin  (SB)  No.  LTSlOlA-73-20- 
0166,  Revision  1,  dated  November  21, 1994: 

(1)  For  AlliedSignal,  Inc.  Model  LTSlOl- 
600A-2  engines,  install  an  improved  fuel 
control,  P/N  4-301-098-04  with  “B”  or  “BF” 
stamped  on  the  data  plate  after  the  dash 
munber  of  the  AlliedSignal  Aerospace 
Equipment  Division  (formerly  AlliedSignal 
Ck)ntrols  and  Accessories/Bendix)  P/N,  or  P/ 
N  4-301-098-15. 

(2)  For  AlliedSignal,  Inc.  Model  LTSlOl- 
600A-3  engines,  install  an  improved  fuel 
control,  P/N  4-301-288-02  with  “B”  or  “BF” 
stamped  on  the  data  plate  after  the  dash 
number  of  the  AlliedSignal  Aerospace 
Equipment  Division  (formerly  AlliedSignal 
Controls  and  Accessories/Bendix)  P/N,  or  P/ 
N  4-301-288-04. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
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provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  shocdd  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  vdth  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
August  15, 1995. 

James  C.  Jones, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  95-20621  Filed  6-18-95;  8:45  am] 
BILUNQ  CODE  4t10-13-U 


14  CFR  Part  39 

pocket  No.  96-NM-1 14-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  S^es 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the  , 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Dougl^  Model  MD-11 
series  airplanes,  that  currently  requires 
visual  inspections  to  detect  crack^g  of 
the  outbo^  and  inboard  surfaces  of  the 
upper  spar  angles  of  the  wing  pylons, 
and  repair  of  any  cracked  upper  spar 
angles.  This  action  would  require  eddy 
current  inspections  to  detect  cracking  of 
the  upper  spar  angles  on  the  left  and 
right  sides  of  the  wing  pylons,  and 
replacement  of  the  spar  angles  as 
terminating  action  for  the  inspections. 
This  proposal  is  prompted  by  the 
development  of  a  modification  that 
positively  addresses  the  unsafe 
condition.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
loss  of  load-carrying  and  fail-safe 
capability  of  the  upper  inboard  spar  cap 
of  the  wing  pylon,  which  coidd 
subsequently  reduce  the  structural 
integrity  of  ^e  airplane. 

DATES:  Comments  must  be  received  by 
October  17, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 


Attention:  Rules  Docket  No.  95-NM- 
114-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beadi, 
California  90846,  Attention:  Tech^cal 
Publications  Business  Administration, 
Depeirtment  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
16C*1  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramovmt  Boulevard,  Lakewood, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wahib  Mina,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California  90712; 
telephone  (310)  627-5324;  fax  (310) 
627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  COTnmvuiications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  hie  changed  in  light 
of  the  conunents  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environment^,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Do<^et. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
mvist  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Conunents  to 
Docket  Niunber  95-NM-114-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No, 
95-NM-l  14-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  February  23, 1995,  the  FAA  issued 
AD  95-04-15,  amendment  39-9167  (60 
FR  11623,  March  2, 1995),  which  is 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  series  airplanes. 
That  AD  requires  initial  and  repetitive 
visual  inspections  to  detect  cracking  of 
the  outbo^  and  inboard  surfaces  of  the 
upper  spar  angles  on  the  munber  1  and 
number  3  wing  pylons.  That  AD  also 
requires  repair  of  cracked  upper  spar 
angles.  Additionally,  that  AD  requires 
that  operators  report  the  results  of  the 
initial  and  repetitive  visual  inspections 
to  the  FAA.  That  AD  action  was 
prompted  by  a  report  of  craclcing  of  the 
upper  inboard  spar  cap.  The 
requirements  of  that  AD  are  intended  to 
prevent  reduced  structural  integrity  of 
the  airplane  due  to  cracking  in  the 
upper  inboard  spar  cap. 

Since  the  issuance  of  that  AD,  the 
FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-54A049  R03,  Revision  3, 
dated  May  18, 1995,  which  describes 
procedures  for  visual  inspections  to 
detect  cracking  of  the  outboard  and 
inboard  surfaces  of  the  upper  spar 
angles  on  the  number  1  and  munber  3 
wing  pylons.  It  also  describes 
procedures  for  eddy  current  inspections 
to  detect  cracking  on  the  forward  end  of 
the  left  and  right  sides  of  the  upper  spar 
angles  on  the  munber  1  and  munber  3 
wing  pylons. 

The  FAA  has  also  reviewed  and 
approved  McDonnell  Douglas  Service 
Bulletin  MDll-54-049  ROl,  Revision  1, 
dated  May  18, 1995,  which  describes 
procedm^s  for  replacement  of  the  upper 
spar  angles  on  the  left  and  right  sides  of 
the  munber  1  and  nvunber  3  wing 
pylons.  Accomplishment  of  this 
replacement  eliminates  the  need  for  the 
repetitive  visual  and  eddy  ciurent 
inspections  of  this  area. 

In  the  preamble  to  AD  95-04-15,  the 
FAA  indicated  that  the  repetitive  visual 
inspections  required  by  that  AD  were 
considered  “interim  action,”  and  that 
additional  rulemaking  action  was  being 
considered.  The  FAA  has  determined 
that  eddy  current  inspections  of  the  spar 
angles  and  eventual  replacement  of  the 
spar  angles  will  positively  address  the 
imsafe  condition  identified  as  loss  of 
load-carrying  and  fail-safe  capability  of 
the  upper  inboard  spar  cap  of  the  wing 
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pylon,  which  could  subsequently 
reduce  the  structinal  integrity  of  the 
airplane.  Based  on  this  determination, 
the  FAA  finds  that  further  rulemaking 
action  is  indeed  necessary,  and  this 
proposed  rule  follows  from  that 
determination. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  95-04-15  to  continue  to 
require  visual  inspections  to  detect 
cracking  of  the  outboard  and  inboard 
surfaces  of  the  upper  spar  angles  on  the 
niimber  1  and  number  3  wing  pylons.  It 
would  also  continue  to  require  operators 
to  report  inspection  results  to  the  FAA. 

The  proposed  AD  would  also  require 
eddy  ciurent  inspections  to  detect 
cracking  on  the  forward  end  of  the  left 
and  right  sides  of  the  upper  spar  angles 
on  the  number  1  and  munber  3  wing 
pylons,  and  replacement  of  the  upper 
spar  tmgles  on  the  left  and  right  sides  of 
the  number  1  and  niunber  3  wing 
pylons.  Accomplishment  of  this 
replacement  woiild  constitute 
terminating  action  for  the  required 
visual  and  eddy  cvurent  inspections. 

The  inspection  and  replacement 
actions  would  be  requir^  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

The  proposed  AD  also  would  require 
the  repair  of  any  cracking  found  during 
either  a  visual  or  the  eddy  current 
inspection  in  accordance  with  a  method 
approved  by  the  FAA. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misiinderstand  the  legal  effect  of  AD’s 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  bran  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
•approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  tlds  notice  to  clarify 
this  long-standing  requirement. 

There  are  approximately  123  Model 
MD-11  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  47  airplanes  of  U.S. 
registry  woiild  be  affected  by  this 
propo^  AD. 

Ine  visual  inspections  that  are  - 
currently  requir^  by  AD  95-04-15  take 


approximately  10  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hoiur.  Based 
on  these  figures,  the  total  cost  impact  on. 
U.S.  operators  of  the  actions  currently 
requured  is  estimated  to  be  $28,200,  or 
$600  per  airplane. 

The  eddy  cvurent  inspections  that  are 
proposed  in  this  AD  action  would  take 
approximately  10  work  hovns  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  horn.  Based 
on  these  figiues,  the  total  cost  impact  on 
U.S.  operators  of  this  proposed 
inspection  requirement  is  estimated  to 
be  $28,200  or  $600  per  airplane. 

liie  new  requirement  to  replace  the 
spar  angle  that  is  proposed  in  this  AD 
action  would  take  approximately  440 
work  hours  to  accomplish  the 
replacement  of  one  spar  angle  per  wing 
pylon  (with  two  wing  pylons  per 
airplane),  or  550  work  hours  to 
accomplish  the  replacement  of  two  spar 
angles  per  wing  pylon  (with  two  wing 
pylons  per  airplane),  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  would  be  provided  by  the 
manufacturer  at  no  cost  to  the  operator. 
Based  on  these  figures,  the  total  cost 
impact  on  U.S.  operators  of  the 
proposed  replacement  requirement  is 
estimated  to  be  $26,400  to  replace  one 
spar  angle  per  wing  pylon  (or  $52,800 
per  airplane),  or  $33,000  to  replace  two 
spar  angles  per  wing  pylon  (or  $66,000 
per  airplane). 

The  total  cost  impact  figures 
discussed  above  are  based  on 
assumptions  that  no  operator  has  yet 
accomplished  any  of  the  current  or 
proposed  reqviirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
prraaration  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  imder  the  DOT 
Regulatory  Policies  and  Procedmes  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 


regvdatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 

A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviaticm  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40101, 40113, 
44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9167  (60  FR 
11623,  March  2, 1995),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

McDonnell  Douglas:  Docket  95-NM-l  14- 
AD.  Supersedes  AD  95-04-15, 
Amendment  39-9167. 

Applicability:  Model  MD-11  series 
airplanes,  certificated  in  any  category,  that 
are  listed  in  the  following  service  bulletins: 

— ^McDonnell  Douglas  Alert  Service  Bulletin 

MD11-54A049  R03,  Revision  3,  dated  May 

18. 1995,  identified  as  Groups  II,  III,  and 

IV  airplanes;  and 

— McDonnell  Douglas  Service  Bulletin 

MDll-54-049  ROl,  Revision  1,  dated  May 

18. 1995. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  efEsct  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  load-carrying  and  friil- 
safe  capability  of  the  upper  inbo^  spar  cap 
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of  the  wing  pylon,  which  could  subsequently 
reduce  the  structural  integrity  of  the  airplane, 
accomplish  the  following: 

(a)  For  Groups  II,  m.  and  IV  airplanes,  as 
listed  in  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-54A049  R03,  Revision  3, 
dated  May  18, 1995:  Within  30  days  after 
March  17, 1993  (the  effective  date  of  AD  95- 
04-15,  amendment  39-9167),  or  within  60 
days  after  accomplishing  the  immediately 
preceding  visual  inspection  required  by 
paragraph  (b)  of  AD  95-04-15,  whichever 
occurs  later,  perform  a  visual  inspection  to 
detect  cracking  of  the  outboard  and  inboard 
surfaces  of  the  upper  spar  angles,  part 
munbers  (P/N)  AUB7519-1/-2,  on  the 
munber  1  and  number  3  wing  pylons,  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-54A049  Ml, 

Revision  1,  dated  February  7, 1995;  or 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-54A049  R03,  Revision  3,  dated  May 

18, 1995.  Repeat  this  inspection  thereafter, 
prior  to  further  flight,  following  each 
incident  of  excessive  maneuver,  turbulence 
overload  (as  defined  in  MD-11  Aircraft 
Maintenance  Manual,  chapter  05-51-01),  or 
hard  landing  (as  defined  in  MD-11  Aircraft 
Maintenance  Manual,  chapter  05-51-03). 

(1)  If  no  cracking  is  detected,  repeat  the 
visual  inspection  thereafter  at  intervals  not  to 
exceed  60  days  or  300  landings,  whichever 
occurs  earlier,  imtil  the  requirements  of 
paragraph  (d)  of  this  AD  are  accomplished. 

(2)  If  any  cracking  is  detected,  prior  to 
further  fli^t,  repair  in  accordance  with  a 
method  approv^  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 

Note  2:  Paragraph  (a)  of  this  AD  restates  the 
requirement  for  an  initial  and  repetitive 
inspections  contained  in  paragraph  (b)  of  AD 
95-04—15.  Therefore,  for  operators  who  have 
previously  accomplished  at  least  the  initial 
inspection  in  accordance  with  AD  95-04-15, 
paragraph  (a)  of  this  AD  requires  that  the 
next  scheduled  inspection  be  performed 
within  60  days  or  300  landings,  whichever 
occurs  earlier,  after  the  last  inspection 
performed  in  accordance  with  paragraph  (b) 
of  AD  95-04-15. 

(b)  For  Groups  11,  III,  and  IV  airplanes,  as 
listed  in  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-54A049  R03,  Revision  3, 
dated  May  18, 1995:  Accomplish  the 
requirements  of  paragraphs  (b)(1)  and  (b)(2) 
of  this  AD. 

(1)  Within  30  days  aftw  the  effective  date 
of  this  AD,  or  within  60  days  after 
accomplishing  the  immediately  preceding 
visual  inspection  required  by  paragraph  (a)  of 
this  AD,  whichever  occurs  later:  Perform  a 
visual  inspection  to  detect  cracking  of  the 
outboard  and  inboard  surfaces  of  the  upper 
spar  angles,  P/N’s  AIJB7519-1/-2,  on  ffie 
number  1  and  munber  3  wing  pylons,  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-54A049  R03, 

Revision  3,  dated  May  18, 1995.  Repeat  this 
inspection  thereafter,  prior  to  further  flight, 
following  each  incident  of  excessive 
maneuver,  hurbulence  overload  (as  defined  in 
MD-11  Aircraft  Maintenance  Manual, 
Chapter  05^51-01),  or  hard  landing  (as 
defined  in  MD-11  Aircraft  Maintenance 
Manual,  Chapter  05-51-03). 


(1)  If  no  cracking  is  detected,  repeat  the 
visual  inspection  thereafter  at  intOTvals  not  to 
exceed  60  days  or  300  landings,  whichever 
occiurs  earlier,  until  the  requirements  of 
paragraph  (d)  of  this  AD  are  accomplished. 

(ii)  If  any  cracking  is  detected,  prior  to 
further  fli^t,  repair  in  accordance  with  a 
method  approved  by  the  Manager,  Los 
Angeles  AGO,  FAA,  Transport  Airplane 
Directorate. 

(2)  Within  15  months  after  the  effective 
date  of  this  AD,  perform  an  eddy  current 
inspection  to  detect  cracking  of  the  left  and 
right  angles  of  the  upper  spar  angles  on  the 
forward  end,  P/N  AUB7519-1/-2,  on  the 
munber  1  and  number  3  wing  pylons,  in 
accordance  with  McDonnell  Etouglas  Alert 
Service  Bulletin  MD11-54A049  R03, 

Revision  3,  dated  May  18, 1995. 

(i)  If  no  cracking  is  detected,  repeat  the 
eddy  current  inspection  thereafter  at 
intervals  not  to  exceed  15  months,  until  the 
requirements  of  paragraph  (d)  of  this  AD  are 
accomplished. 

(ii)  If  any  cracking  is  detected,  prior  to 
further  fli^t,  repair  in  accordance  with  a 
method  approved  by  the  Manager,  Los 
Angeles  AGO. 

(c)  For  Groups  II,  III,  and  IV  airplanes,  as 
listed  in  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-54A049  R03,  Revision  3, 
dated  May  18, 1995:  At  the  applicable  time 
specffied  in  either  paragraph  (c)(1)  or  (cK2) 
of  thra  AD,  submit  a  report  of  the  results 
(positive  findings  only)  of  the  inspections 
required  by  paragraph  (b)  of  this  AD  to  the 
Manager,  Ix>s  Angeles  Aircraft  Gertification 
Office,  FAA,  Transport  Airplane  Directorate, 
3960  Paramount  Boulevard,  Lakewood, 
Galifomia  90712;  or  fax  the  report  to  (310) 
627-5210.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
porvisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.Q  3501  et  seq.)  and  have  been 
assigned  Gontrol  Niunber  2120-0056. 

(1)  For  airplanes  on  which  the  inspection 
required  by  paragraph  (b)  of  this  AD  is 
accomplished  after  the  effective  date  of  this 
AD:  Submit  a  report  of  positive  findings 
within  10  days  after  performing  any  of  the 
inspections  required  by  paragraph  (b)  of  this 
AD. 

(2)  For  airplanes  on  which  the  inspection 
required  by  paragraph  (b)  of  this  AD  is 
accomplished  prior  to  the  effective  date  of 
this  AD:  Submit  the  report  within  10  days 
after  the  effective  date  of  this  AD. 

(d)  For  airplanes  listed  in  McDcmnell 
Douglas  Service  Bulletin  MDl 1-54-049  ROl, 
Revision  1,  dated  May  18, 1995,  accomplish 
the  requirements  of  paragraphs  (d)(1)  and 
(d)(2)  of  this  AD. 

(1)  For  pylons  on  which  no  cracking  of  the 
upper  spar  angles  has  been  detected  during 
the  inspections  required  by  either  paragraph 
(a)  or  (b)  of  this  AD:  Within  5  years  after  the 
effective  date  of  this  AD,  replace  the  spar 
angles  with  new  spar  angles  in  accordance 
with  McDonnell  Douglas  Service  Bulletin 
MDll-54-049,  dated  March  31, 1995;  or 
McDonnell  Douglas  Service  Bulletin  h^ll- 
54-049  ROl,  Revision  1,  dated  May  18, 1995. 

(2)  For  pylons  on  which  cracking  of  the 
upper  spar  angles  has  been  repaired  in 


accordance  with  Rohr  Service  Bulletin  MDll 
54-190,  dated  March  3, 1995:  Within  15 
months  after  accomplishment  of  the  repair, 
replace  the  spar  angles  with  new  spar  angles 
in  accordance  with  McDonnell  Douglas 
Service  Bulletin  MDll-54-049,  dated  March 
31, 1995;  or  McDonnell  Douglas  Service 
Bulletin  MDll— 54-049  ROl,  Revision  1, 
dated  May  18, 1995. 

(e)  Replacement  of  the  spar  angles  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  MDll-54-049,  dated  March  31, 
1995;  or  McDonnell  Douglas  Service  Bulletin 
MDll-54-049  ROl,  Revision  1,  dated  May 

18. 1995,  constitutes  terminating  action  for 
the  repetitive  inspections  required  by 
paragraphs  (a)  and  (b)  of  this  AD. 

(f)  An  alternative  method  of  compliance  or 
ad)ustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  AGO,  FAA,  Transport  Airplane 
Directorate.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 

15. 1995. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  95-20630  Filed  8-18-95;  8:45  am) 
BILLING  CODE  4S10-1S-0 


14  CFR  Part  39 

[Docket  No.  95-NM-39-AD} 

Airworthiness  Directives;  McDonneli 
Dougias  Modei  MD-11  Series 
Airpianes  and  Modei  DC-10-30,  DC- 
10-40,  and  KC-10A  (Miiitary)  Airpianes 

AGENCY:  Federal  Aviation 
Administration,  DOT, 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). _ _ 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certeun  McDonnell  Douglas  Model  MD¬ 
ll  series  airplanes  and  Model  DC-10- 
30,  DC-10-40,  and  KC-lOA  (military) 
airplanes.  For  Model  MD-11  series 
airplanes,  this  proposal  would  require 
an  inspection  to  determine  the  serial 
number  of  the  forward  trunnion  bolts  on 
the  main  landing  gear  (MLG),  and 
rework  or  replacement  of  the  bolts,  if 
necessary.  For  Model  DC-10-30,  DC- 
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10—40,  and  KC-lOA  (military)  airplanes, 
this  proposal  would  require  an' 
insp«:tic«  for  evidence  of  missing 
chrome  and  for  corrosion  on  the  chrome 
surfaces,  or  verification  that  the  forward 
trunnion  bolts  have  been  chrome  plated 
in  a  specific  manner;  and  rework  or 
replacement  of  the  bolts,  if  necessary. 
TUs  proposal  is  prompted  by  reports  of 
chrome  flaking  on  the  bearii^  surface  of 
the  truimion  bolts  due  to  improper 
cleaning  of  the  base  material  prior  to 
duome  plating.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  premature  failure  of  the 
trurmioH  bolts  and  subsequent  collapse 
of  the  MLG  as  a  result  of  severe 
corrosion  on  the  bearing  surface  and  in 
the  mechanical  fuse  due  to  chrome 
flaking. 

DATES:  Comments  must  be  received  by 
October  17, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
39-AD,  1601  Lind  Avenue,  SW., 

Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  mfcHrmation  referenced  in 
the  proposed  rule  may  be  obtained  firom 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California 
90801-1771,  Attention:  Business  Unit 
Manager,  Technical  Administrative 
Support,  Dept.  L51,  M.C.  2-98.  This 
information  may  be  examined  at  the 
FAA,  Transput  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 »- 
Paramount  Boulevard,  Lakewood, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maureen  Moreland,  Aerospace 
Engiaetir,  Airframe  Branch,  ANM-120L, 
FAA,  Transport  Airplane  Directorate, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712;  telephone 
(310)  627-5238;  fax  (310)  627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propo^  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Elocket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 


frar  comments,  ^ecified  ^mve,  will  be 
considered  befme  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  tdianged  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environment^,  tmd  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  perscms.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dociiet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Niunber  95^'IM-39-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availdbility  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transput  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-39-AD,  1601  Lind  Avenue, 

SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  of 
chrome  flaking  on  the  bearing  surface  of 
the.fcH^ard  trunnion  bolts  installed  on 
the  main  landing  gear  (MLG)  of 
McDonnell  Douglas  Model  MD-11 
series  airplanes  and  Model  DC-10-30 
and  -40  airplanes.  Such  chrome  flaking 
has  resulted  in  severe  corrosion  on  the 
bearing  surface  and  in  the  mechanical 
fuse,  '^s  condition  has  been  attributed 
to  improper  cleaning  of  the  base 
material  prior  to  chrome  plating.  This 
condition,  if  not  corrected,  could  result 
in  premature  failure  of  the  trunnion 
bolts  and  subsequent  collapse  of  the 
MLG. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  MD-11  Service 
Bulletin  32—45,  Revision  1,  dated  May  1, 
1995,  which  describes  procedures  for  a 
visual  inspection  of  Model  MD-11 
series  airplanes  to  determine  the  serial 
number  of  the  forward  trunnion  bolts, 
part  number  ARG7558-503  or 
ARG7558-505,  on  the  right  and  left 
■  MLG’s.  The  service  bulletin  also 
provides  procedures  for  rework  or 
replacement  of  the  bolts  with 
serviceable  parts,  if  necessary. 
Accomplishment  of  the  rework  or 
replacement  will  minimize  the 
possibility  of  chrome  flaking  on  the 
forward  trunnion  bolts. 


The  FAA  also  has  reviewed  and 
approved  McDonnell  Douglas  Service 
Bulletin  DClO-32-239,  Revision  1, 
dated  June  6, 1995,  which  describes 
procedures  for  a  visual  inspection  of 
Model  DC-10-30,  DC-lO-40,  and  KC- 
lOA  (military)  airplanes  for  evidence  of 
missing  chrome  and  for  corrosion  on  the 
chrome  surfaces  of  the  trunnion  bolts,  or 
verification  that  the  forward  trunnion 
bolts  have  been  chrome  plated  in  a 
specific  manner.  The  service  bulletin 
also  provides  procedures  for  certain 
rework  or  replacement  of  the  bolts  with 
serviceable  parts,  if  necessary. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  this  proposal  would  require 
the  following: 

For  Model  MD-11  series  airplanes, 
this  proposal  would  require  an 
inspection  to  determine  the  serial 
number  of  the  forward  trunnion  bolts, 
and  rework  or  replacement  of  the  bolts 
with  serviceable  parts,  if  necessary.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
MD-11  service  bulletin  described 
previously. 

For  Model  DC-10-30,  DC-10-40,  and 
KC-lOA  (military)  airplanes,  this 
proposal  would  require  an  inspection 
for  evidence  of  missing  chrome  and  for 
corrosion  on  the  chrome  surfaces,  or 
verification  that  the  forward  trunnion 
bolts  have  been  chrome  plated  in  a 
specific  manner;  and  rework  or 
replacement  of  the  bolts  with 
serviceable  parts,  if  necessary.  A  portion 
of  the  rework  would  be  required  to  be 
accomplished  in  accordance  with  the 
Component  Maintenance  Manual  or  a 
method  approved  by  the  FAA.  Other 
corrective  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
DC-10  service  bulletin  described 
previously. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD’s 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  bron  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
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been  included  in  this  notice  to  clarify 
this  long-standing  requirement. 

There  are  approximately  414  Model 
MD-11  series  airplanes  and  Model  DC- 
10-30,  DC-10-40,  and  KC-lOA 
(military)  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  196  airplanes  of  U.S. 
registry  would  be  affected  by  this 
propo^  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$11,760,  or  $60  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  $•— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  USC  106(g),  40101, 40113, 
44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

M<d)eBaM  Douglas:  Docket  95-NM-39-AD. 

Applicability:  Model  MD-11  series 
airplanes,  as  listed  in  McDonnell  Douglas 
MD-11  Service  Bulletin  32-45,  Revision  1, 
dated  May  1, 1995;  and  Model  DC-10-30, 
DC-10-40,  and  KC-lOA  (military)  airplanes, 
as  listed  in  McDonnell  Douglas  DC-10 
Service  Bulletin  DClO-32-239,  Revision  1, 
dated  June  6, 1995;  certificated  in  any ' 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
current  configuration  eliminates  the  imsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AJ}. 

Compliance:  Required  as  indicated,  imless 
acccnnplished  previously. 

To  prevent  premature  failure  of  the 
trunnion  bolts  and  subsequent  collapse  of  the 
main  landing  gear  (MLG),  accomplish  the 
following: 

(a)  For  Model  MD-11  series  airplanes: 
Within  18  months  after  the  effective  date  of 
this  AD,  perform  a  visual  inspection  to 
determine  the  serial  number  of  the  forward 
trunnion  bolts,  part  number  ARG7558-503  or 
ARG7558-505,  on  the  right  and  left  MLG’s, 
in  accordance  with  McDonnell  Douglas  MD- 
11  Service  Bulletin  32-45,  Revision  1,  dated 
May  1, 1995. 

(1)  If  the  serial  number  of  the  trunniqp  bolt 
is  STR0217,  STR0232,  STR0237  throu^ 
STR0242  inclusive,  or  STR0244  throu^ 
STR0284  inclusive;  or  if  the  trunnion  bolt 
has  been  chrome  plated  in  accordance  with 
the  Component  Maintenance  Manual  (CMM), 
Chapter  20-10-02,  Revision  31,  dated 
September  1, 1991,  since  original 
manufecture:  No  further  action  is  required  by 
this  AD. 

(2)  For  trunnion  bolts  other  than  those 
identified  in  paragraph  (a)(1)  of  this  AD: 

Prior  to  further  fiight,  remove  the  chrome 
plating  ou  the  trunnion  bolt,  replace  the 
plating,  and  reinstall  the  reworked  trunnion 


bolt;  or  replace  the  trunnion  bolt  with  a 
serviceabfe  part;  in  accordance  with 
McDonnell  Douglas  MD-11  Service  Bulletin 
32-45,  Revision  1,  dated  May  1, 1995.  / 

(b)  For  Model  MD-11  series  airplanes: '^As 
of  the  effective  date  of  this  AD,  no  person 
shall  install  a  trunnion  bolt  having  part 
number  ARG7558-503  or  ARG7558-505  on 
the  right  or  left  MLG  of  any  airplane  unless 
the  bolt  meets  the  condition  specified  in 
either  paragraph  (b)(1),  {b)(< ,,  or  (bH3)  of  this 
AD. 

(1)  The  trunnion  bolt  bears  the  serial 
number  STR0217,  STR0232,  STR0237 
through  STR0242  inclusive,  at  STR0244 
through  STR0284  inclusive;  or 

(2)  The  trunnion  bolt  has  been  chrome 
plated  in  accordance  with  the  CMM,  Chapter 
20-10-02,  Revision  31,  dated  September  1, 
1991,  since  original  manufecture;  or 

(3)  The  trunnion  bolt  has  been  reworked  in 
accordance  with  McDonnell  Douglas  MD-11 
Service  Bulletin  32-45,  Revision  1,  dated 
May  1, 1995. 

(c)  For  Model  DC-10-30,  DC-10-40,  and 
KC-lOA  (military)  airplanes;  Within  18 
months  after  the  effective  date  of  this  AD, 
acccHnplish  either  paragraph  (cKl)  or  (cK2)  of 
this  AD,  as  applicable,  in  accmdance  with 
McDonnell  Douglas  IX)-10  Service  Bulletin 
DClO-32-239,  Revision  1,  dated  Jime  6, 

1995. 

(1)  For  airplanes  on  which  the  forward 
trunnion  bolts,  part  munbw  (P/N)  ARG7558- 
501,  installed  on  the  left  and  right  MLG’s, 
have  accumulated  6,000  or  more  total  flight 
hours  or  2,000  or  more  total  flight  cycles  as 
of  the  date  of  the  inspection:  Remove  the 
bolts  and  perform  a  risual  inspection  for 
evidence  of  missing  chrome  and  for  corrosion 
on  the  chrome  surfeces,  in  accordance  with 
the  service  bulletin. 

(1)  If  no  evidence  of  missing  chrome  and 
no  corrosion  on  the  chrome  surfeces  are 
found,  no  further  action  is  required  by  this 
AD. 

(ii)  If  any  evidence  of  missing  chrome  or 
any  corrosion  on  the  chrome  siirfeces  is 
foimd,  prior  to  further  flight,  accomplish 
either  paragraph  (c)(l)(ii)(A)  or  (cKlKii)(B)  of 
this  AD. 

(A)  Remove  the  chrome  plating  on  the 
trunnion  bolt  in  accordance  with  the  service 
bulletin;  replace  the  plating  in  accordance 
with  the  CMM,  Chapter  20-10-02,  Revision 
31,  dated  September  1, 1991,  or  in 
accordance  with  a  method  approved  by  a 
McDonnell  Douglas  Designated  Engineering 
Representative  (DER)  who  has  been  given  a 
special  delegation  by  the  Manager,  Los 
Angeles  Aircraft  Ce^fication  Office  (AGO), 
FAA,  Transport  Airplane  Directorate,  to 
make  such  a  finding;  and  reinstall  the 
reworked  bolt  in  accordance  with  the  service 
bulletin.  Or 

(B)  Replace  the  trunnion  bolt  with  a 
serviceable  part  in  accordance  with  the 
service  bulletin. 

(2)  For  airplanes  other  than  those 
identified  in  paragraph  (c)(1)  of  this  AD: 
Verify  whether  the  forward  trunnion  bolts, 
part  nvimber  (P/N)  ARG75 58-501,  installed 
on  the  left  and  right  MLG’s,  have  been 
chrome  plated  since  original  manufecture,  in 
accordance  with  the  Ch^,  Chapter  20-10- 
02,  Revision  31,  dated  September  1, 1991,  or 
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in  accordance  with  a  method  approved  by  a 
McDonnell  Douglas  DER  who  has  been  given 
a  special  delegation  by  the  Manager,  Los 
Angeles  ACXD,  to  make  such  a  Ending. 

(i)  If  the  bolts  have  been  chrmne  plated 
since  original  manufacture,  in  accordance 
with  the  CMM,  Chapter  20-10-02,  Revision 
31,  dated  September  1, 1991,  or  in 
accordance  with  a  method  approved  by  a 
McDonnell  Douglas  DER  who  has  been  given 
a  special  delegation  by  the  Manager,  Los 
Anj^les  ACO,  to  make  such  a  Ending:  No 
furdier  action  is  required  by  this  AD. 

(ii)  If  any  bolt  has  not  been  chjtnne  plated 
since  original  manufacture,  in  accordance 
with  the  CMM,  Chapter  20-10-02,  Revision 
31,  dated  September  1, 1991,  or  in 
accordance  with  a  method  approved  by  a 
McDonnell  Douglas  DER  who  has  been  given 
a  special  delegation  by  the  Manager,  Los 
Angeles  ACO,  to  make  such  a  Ending:  Prior 
to  further  Eight,  accomplish  the  requirements 
of  either  paragraph  (cKl)(iiKA)  or  (c)(l)(ii)(B) 
of  this  AD  in  accordance  with  the  service 
buileEn. 

(d)  For  Model  DC-10-30,  DC-lO-40,  and 
KC-lOA  (military)  airplanes:  As  of  the 
effective  date  of  this  AD,  no  person  shall 
install  a  trunnion  bolt,  having  part  number 
ARG7558-501,  on  the  right  or  leE  MLG  of 
any  airplane  unless  the  bolt  meets  the 
condition  speciEed  in  either  paragraph  (dKl), 
{d){2),  (d)(3),  or  (d)(4)  of  this  AD. 

(1)  The  trunnion  bolt  has  been  chrome 
plat^  in  accordance  with  the  CMM,  Chapter 
20-io-02,  Revision  31,  dated  September  1, 
1991,  since  original  manufacture;  or 

(2)  The  trunnion  bolt  has  been  chrome 
plated  in  accordance  with  a  method 
approved  by  a  McDonnell  Douglas  ESR  who 
has  been  given  a  special  delegation  by  the 
Manager,  Los  Angeles  ACO,  to  make  such 
Endings;  or 

(3)  The  bolt  has  been  rewmked  in 
accordance  with  McDonnell  Douglas  DC-10 
Service  BuileEn  DClO-32-239,  Revision  1, 
dated  June  6, 1995;  or 

(4)  Tlie  bolt  has  accumulated  6,000  or  mme 
total  flight  hours  or  2,000  or  more  total  flight 
cycles  and  has  been  visually  inspected  fm 
evidence  of  missing  chrapie  and  for  corrosion 
on  the  chrome  sur&ces,  in  accordance  with 
McDonnell  Douglas  D(>10  Service  BuileEn 
DClO-32-239,  Revision  1,  dated  June  6, 

1995,  and  no  evidence  of  nussing  chrome  or 
corrosion  on  the  chrome  surfaces  was  found. 

(e)  An  altemaEve  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  ACO.  Operators  shall  sulnnit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note  2:  InformaEon  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(E  Special  flight  permits  may  be  issued  in 
accordance  with  secEons  21.197  and  21.199 
of  the  Federal  AviaEon  RegulaEons  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  locaEcm  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Renton,  Washington,  on  August 
15, 1995. 

S.R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  95-20631  Filed  8-18-95;  8:45  amj 
BILLING  COD6  4*10-13-41 


14  CFR  Part  71 

[Airspace  Docket  No.  95-ASO-17] 

Proposed  Amendment  to  Class  E 
Airspace;  Leesburg,  FL 

AGENCY:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Leesbiu^,  FL.  A  NDB  RWY  31  Standard 
Instrument  Approach  Procedure  (SIAP) 
has  been  developed  for  the  Leesburg 
Municipal  Airport.  Additional 
controlled  airspace  extending  upward 
firom  700  feet  above  the  surface  (AGL)  is 
needed  to  accommodate  this  SIAP  and 
for  instrument  flight  rules  (IFR) 
operaticHis  at  the  airport. 

DATES:  Comments  must  be  received  on 
or  before  October  8, 1995. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Docket  No, 
95-ASO-17,  Manager,  System 
Management  Branch,  ASO-530,  P.O. 

Box  20636,  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  fm  Southern  Region,  Room  550, 
1701  Coliunbia  Avenue,  College  Park, 
Georgia  30337,  telephone  (404)  305- 
5586. 

FOR  FURTICR  INFORMATION  CONTACT: 

Stanley  Zylowski,  System  Management 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5570. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
suppmting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Ccnnments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 


acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped  ' 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Airspace  Docket  No.  95-ASO-17.”  The 
postcard  will  be  date/time  stamped  and 
retiuned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  Room  550, 1701  Columbia 
Avenue,  College  Park,  Georgia  30337, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs  . 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  AdministraEon,  Manager, 
System  Management  Branch,  ASO-530, 
Air  Traffic  Division,  P.O.  Box  20636, 
Atlanta,  Georgia  30320. 

Conummications  must  idenUfy  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  the  Class  E  airspace  area  at 
Leesburg.  FL.  A  NDB  RWY  31  SIAP  has 
been  developed  for  the  Leesburg,  FL, 
Municipal  Airport.  Additional 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface  (AGL)  is 
needed  to  accommodate  this  SIAP  and 
for  IFR  operations  at  the  airport.  Class 
E  airspace  designaticms  for  airspace 
areas  extending  upward  fi'om  700  feet  or 
more  above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9B 
dated  July  18, 1994  and  effective 
September  16, 1994  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fi^quent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
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therefore,  (1)  is  not  a  “significant 
regulatory  action”  luider  Executive 
Order  12866;  (2)  is  not  a  “significant 
rule”  voider  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Pail  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g)  40103,  40113, 
40120;  E.0. 10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700 feet  above  the 
surface  of  the  earth. 

***** 

ASO  AL  E5  Leesburg,  FL 
Leesburg  Municipal  Airport 
(Ut  28*49'22"N,  long.  81'’48'33"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  the  Leesburg  Mimicipal  Airport. 

***** 

Issued  in  College  Park,  Georgia,  on  August 
11. 1995. 

Wade  T.  Carpenter, 

Acting  Manager,  Air  Traffic  Division. 
Southern  Region. 

(FR  Doc.  95-20680  Filed  8-18-95;  8:45  am] 
BNJJNQ  CODE  4»I0-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  310  and  341 

pocket  No.  95N-020q 
RIN  0905-AA06 

Coid,  Cough,  Aliergy,  Bronchodiiator, 
and  Antiasthmatic  Drug  Products  for 
Over-the-Counter  Human  Use; 
Proposed  Amendment  of  Monograph 
for  OTC  Bronchodiiator  Drug 
Products;  Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  proposed  rulemaking; 
correction. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
proposal  that  appeared  in  the  Federal 
Re^er  of  July  27. 1995  (60  FR  38643). 
That  document  proposed  to  tunend  the 
final  monograph  for  over-the-counter 
(OTC)  bronchodiiator  drug  products  to 
remove  the  ingredients  ephedrine, 
ephedrine  hydbrochloride,  ephedrine 
sulfate,  and  racephedrine  hydrochloride 
and  to  classify  these  ingredients  as  not 
generally  recognized  as  safe  and 
effective  for  OTC  use.  The  docmnent 
was  published  with  two  errors.  This 
document  corrects  those  errors. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lajuana  D.  Caldwell,  Office  of  Policy 
(Iff-27),  Food  and  E)rug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-2994. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
95-18448,  appearing  on  page  38643  in 
the  Federal  Register  of  July  27, 1995, 
the  following  corrections  are  made: 

§310.545  [Corrected] 

1.  On  page  38646,  in  the  third 
column,  in  §  310.545  Drug  products 
containing  certain  active  ingredients 
offered  over-the-counter  (OTC)  for 
certain  uses,  in  paragraph  (a)(6)(iv)(D), 
the  words  “August  28, 1995”  are 
corrected  to  read  “(date  30  days  after 
date  of  publication  of  the  final  rule)”; 
and  in  paragraph  (d](27),  the  words 
“August  28, 1995”  are  corrected  to  read 
“(Date  30  days  after  date  of  publication 
of  the  final  rule)”. 

Dated:  August  14, 1995. 

William  K.  Hubbard, 

Acting  Deputy  Commissioner  for  Policy. 

(FR  Doc.  95-20607  Filed  8-18-95;  8:45  am] 
BILUNG  CODE  4160-41-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA141-1-6899;  FRL-5270-7] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California — 
Ozone 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  proposes  approval  of 
certain  provisions  in  the  state 
implementation  plan  (SIP)  revision 
submitted  by  the  State  of  California.  The 
California  Air  Resources  Board  (CARB) 
adopted  these  provisions  on  November 
15, 1994,  as  part  of  “The  1994  California 
State  Implementation  Plan  for  Ozone.” 
The  portions  of  the  SIP  proposed  for 
approval  today  are  commitments  by  the 
CARB  to  adopt  regulations  for  various 
mobile  sovm:e  and  consvuner  product 
categories  by  particular  dates  to  achieve 
specific  emission  reductions  of  volatile 
organic  compoimds  (VOC)  and  oxides  of 
nitrogen  (NOx)  in  order  to  attain  the 
national  ambient  air  quality  standards 
(NAAQS)  for  ozone. 

The  effect  of  EPA’s  proposed  approval 
of  these  commitments  is  to  incorporate 
the  commitments  into  the  federally 
approved  SIP.  EPA  proposes  to  approve 
the  commitments  under  provisions  of 
the  Clean  Air  Act  (CAA  or  “the  Act”) 
regarding  EPA  actions  on  SIP  submittals 
and  general  rulemaking  authority 
because  these  revisions  strengthen  the 
SIP. 

DATES:  Comments  must  be  received  on 
or  before  September  20, 1995. 
ADDRESSES:  Materials  relevant  to  this 
rulemaking  are  available  for  review  at: 
Regional  Administrator,  Attention: 
Office  of  Federal  Planning  (A-1-2),  Air 
and  Toxics  Division.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901. 

Interested  persons  may  make  an 
appointment  with  Ms.  Virginia  Petersen 
at  (415)  744-1265,  to  inspect  the  docket 
at  EPA’s  San  Francisco  office  on 
weekdays  between  9  a.m.  and  4  p.m. 

Copies  of  the  SIP  submittal  is  also 
available  for  inspection  at  the  addresses 
listed  below: 

California  Air  Resources  Board,  2Q20  L 
Street,.  Sacramento,  California. 

South  Coast  Air  Quality  Management 
District,  21865  E.  Copley  Drive, 
Diamond  Bar,  California. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Barrow  (415)  744-2434,  at  the  Office  of 
Federal  Planning  (A-1-2),  Air  and 
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Toxics  Division,  U.S.  EPA,  Region  IX, 

75  Hawthorne  Street,  San  Francisco, 
California,  94105-3901. 

SUPPLEMENTARY  INFORMATION:  In  1990 
Amendments  to  Title  I  of  the  CAA, 
Congress  revamped  the  reqviirements  for 
areas  that  have  not  attained  the  national 
ambient  air  quality  standards  (NAAQS) 
for  ozone,  carbon  monoxide  (CO), 
particulate  matter,  svdfur  dioxide, 
nitrogen  dioxide,  and  lead.  In  addition. 
Congress  made  munerous  changes  in  the 
requirements  for  SIPs  in  general, 
including  the  provisions  governing 
EPA’s  processing  of  SIP  revisions,  as 
well  as  the  repercussions  of  State 
failiues  to  meet  the  various  SIP 
reqviiiements.  Among  the  important 
new  title  I  requirements  was  the 
November  15, 1994  submittal  of  ozone 
attainment  plans  for  areas  classified  as 
“Serious,”  “Severe,”  or  “Extreme.” 

On  November  15, 1994,  the  CARB 
submitted  attainment  plans  for  the 
various  ozone  nonattainment  areas  in 
the  State,  consisting  of:  (1)  locally 
adopted  control  measures  and  other 
plan  components;  (2)  fully  adopted 
CARB  regulations  for  consumer 
products,  reformvilated  gasoline,  and 
clean  diesel  fuel;  and  (3)  commitments 
by  State  agencies  to  adopt  rules  and 
regulations  in  the  futiure.  The  State 
conunitments  were  subsequently 
updated,  corrected,  and  resubmitted  on 
December  29, 1994.  EPA  is  today 
proposing  action  upon  “Volume  II:  The 
Air  Resoiuces  Boat’s  Mobile  Soiuce 
and  Consumer  Products  Elements,”  as 
resubmitted.  The  elements  proposed  for 
approval  into  the  SIP  today  were  foimd 
to  be  complete  on  January  30, 1995  and 
April  18, 1995,  pursuant  to  EPA’s 
completeness  criteria  that  are  set  forth 
in  40  CFR  Part  51  Appendix  V.i 

The  State  commitments  fall  into  two 
categories.  In  the  first  category  are  well- 
defined  commitments  to  be  met  in  the 
next  few  years,  to  adopt  statewide 
measiues  achieving  additional  emission 
reductions  fiom  mobile  sources  and 
consiuner  products.  In  the  second 
category  are  longer-term  measiues, 
allowed  under  section  182(e)(5)  of  the 
CAA  for  the  South  Coast  portion  of  the 
State.  In  this  document,  EPA  is 
proposing  action  on  the  State’s 
commitments  in  the  first  category  to 
adirat  specific  near-term  controls. 

Tne  strong  commitments  of  CARB  and 
local  agencies,  reflected  in  the 
November  15, 1994  submittal,  evidence 
a  determination  to  continue  the  State’s 
leadership  role  in  achieving  air 


'  EPA  adopted  the  completeness  criteria  on 
February  16, 1990  (S5  FR  5830)  and,  pursuant  to 
section  110(k)(l)(A)  of  the  CAA,  revised  the  criteria 
on  August  26, 1991  (56  FR  42216). 


pollution  progress.  Therefore,  even  in 
advance  of  CARB  adoption  of 
regulations,  EPA  is  taldbug  what 
rulemaking  action  is  authorized  to 
support  the  State’s  control  measure 
commitments  and  make  them  an 
enforceable  part  of  the  SIP.  The  CARB 
commitments  proposed  for  approval 
today  are  as  follows: 

Measure  M3,  Accelerated  Ultra-Low 
Emission  Vehicle  (ULEV)  requirement 
for  Medium-Duty  Vehicles  (MDVs), 
adoption  1997,  implementation  1998- 
2002,  South  O^t  reductions  in  2010 — 
32  tons  per  day  (tpd)  NOx,  4  tpd 
reactive  organic  gases  (ROG).  These 
reductions  will  1^  achieved  by  an 
increase  in  MDV  ULEVs,  as  currently 
defined  by  CARB,  fiom  10  percent  of 
sales  of  new  MDVs  in  1998  model  year 
to  100  percent  in  2002  and  later  model 
years. 

Measure  MS.  Heavy-Duty  Vehicles 
(HDVs) — ^NOx  regulations,  adoption 
1997,  implementation  2002,  South  Coast 
reductions  in  2010 — 56  tpd  NOx,  4  tpd 
RCXi.  These  reductions  will  be  achieved 
by  CARB  adoption  of  a  2.0  gram  per 
brake  horsepower-hour  NOx  exhaust 
emission  standard  for  new  heavy-duty 
truck  engines  sold  in  California 
beginning  in  2002,  or  by 
implementation  of  alternative  measures 
wbdch  achieve  equivalent  or  greater 
reductions.  Alternatives  under 
consideration  include  expanded 
introduction  of  alternative-fueled  and 
low-emission  diesel  engines  through 
demand-side  programs  and  incentives, 
retrofit  of  aerodynamic  devices,  reduced 
idling,  and  spe^  reduction. 

Measure  M8,  Heavy-Duty  Gasoline 
Vehicles  (HDGVs) — Slower  emission 
standards,  adoption  1997, 
implementation  1998-2002,  South  Coast 
reductions  in  2010 — 3  tpd  NOx.  These 
reductions  will  be  achieved  by 
application  of  3-way  catalyst  technology 
in  HDGVs  will  obtain  50  percent 
reductions  of  NOx  and  ROG  emissions 
fium  these  engines. 

Measure  Ml  1,  Industrial  Equipment, 
Gas  &  LPG — three-way  catalyst 
technology,  adoption  1997, 
implementation  2000-2004,  South  Coast 
reductions  in  2010 — 14  tpd  NOx,  29  tpd 
ROG.  Emission  standards  for  new 
engines  greater  than  25  hp  and  less  than 
175  hp  will  be  phased  in  beginning  in 
2000,  based  on  the  use  of  closed-loop  3- 
way  catalyst  systems,  which  are 
expected  to  reduce  ROG  by  75  percent 
and  NOx  by  at  least  50  percent. 

Measure  CP-2,  Mid-Term  Consumer 
Products  (“Phase  HI”),  adoption  July 
1997,  reductions  in  2005 — 25  percent 
reduction  beyond  currently  adopted 
CARB  regulations.  South  Coast 
reductions  in  2010 — 34  tpd  ROG. 


In  this  document,  EPA  is  proposing  to 
approve  these  commitments  in  the  1994 
ozone  plan,  but  is  not  at  this  time 
proposing  action  on  the  plans  for  the 
individu^  ozone  nonattainment  areas. 
Thus,  EPA  has  made  no  determination 
as  to  whether  these  plans  meet  the 
attainment  demonstration,  progress,  or 
any  other  specific  section  182 
requirements  of  the  Act.  EPA  has, 
however,  concluded  that  the  CARB  plan 
contains  enforceable  commitments  to 
adopt  regulations  that,  if  approved, 
woiild  greatly  strengthen  the  SIP. 
Therefore,  EPA  is  proposing  tc  approve 
these  commitments  under  section 
110(k)(3)  and  301(a)  solely  for  their 
strengthening  effect. 

EPA  is  firmly  committed  to  assisting 
CARB  in  its  efforts  to  develop  and  adopt 
the  associated  State  regulations,  which 
EPA  agrees  are  vitally  important  if  the 
State  is  to  meet  the  public  health  goals 
of  the  Act.  EPA  shares  the  State’s 
dedication,  reflected  in  these 
conunitments,  to  achieve  real  and 
sustainable  progress  toward  clean  air  at 
the  least  cost.  EPA  pledges  to  work 
closely  with  CARB  to  speed  full  SIP 
approval  of  the  regulations  eventually 
adopted  by  the  State. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SEP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
eissessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
business,  small  not-for-profit  enterprises 
and  government  entities  with 
juris^ction  over  populations  of  less 
than  50,000. 

SEP  approvals  under  sections  110  and 
301  and  subchapter  I,  part  D  of  the 
Clean  Air  Act,  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  it  does  not  have 
a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal/state  relationship 
under  the  Act,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
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economic  reasonableness  of  state  action. 
The  Act  forbids  EPA  to  base  its  actions 
concerning  SIP’s  on  such  groimds. 

Union  Electric  Co.  v.  U.S.E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.3.C. 
7410(a)(2). 

The  OMB  has  exempted  this  action 
from  review  imder  Executive  Order 
12866. 

Unfunded  Mandates 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (“Unfunded  Mandates  Act”) 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  these  SIP 
revisions,  the  State  and  any  affected 
local  or  tribal  governments  have  elected 
to  adopt  the  program  provided  for  under 
sections  110  and  182  of  the  CAA.  These 
rules  may  bind  State,  locfd,  and  tribal 
governments  to  perform  certain  actions 
and  also  require  the  private  sector  to 
perform  certain  duties.  To  the  extent 
that  the  rules  being  proposed  for 
approval  will  impose  any  mandate  upon 
the  State,  local,  or  tribal  governments 
either  as  the  owner  or  operator  of  a 
somrce  or  as  a  regulator,  or  would 
impose  any  mandate  upon  the  private 
sector,  EPA’s  action  will  impose  no  new 
requirements;  such  smurces  are  already 
subject  to  these  requirements  imder 
State  law.  Accordingly,  no  additional 
costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action.  EPA  has  also 
determined  that  this  proposed  action 
does  not  include  a  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Oxides  of  nitrogen.  Ozone,  Reporting 
and  recordkeeping  requirements. 
Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  July  5, 1995. 

Felicia  Marcus, 

Regional  Administrator. 

[FR  Doc.  95-20600  Filed  6-18-95;  8:45  am] 
BlUiNQ  CODE  65a0-60-P 


40  CFR  Part  52 

[CA  126-1-7083b:  FRL-5267-8] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  El 
Dorado  County  Air  Pollution  Control 
District  and  Yolo-Solano  Air  Quaiity 
Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP),  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
cutback  and  emulsified  asphalt  and  the 
storage  and  transfer  of  organic  liquids. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VCKls  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 

In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  state’s  SIP  revisions  as  a  dii^  final 
rule  without  prior  proposal  because  the 
Agency  views  these  as  noncontroversial 
revision  amendments  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  these  rules.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  conunent  period  on 
this  dociunent.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
September  20, 1995. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Daniel  A. 
Meer,  Rulemaking  Section  (A-5-3),  Air 
and  Toxics  Division,  U.S. 

Enviromnental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  S^ 
Francisco,  CA  94105-3901. 

Copies  of  the  rules  and  EPA’s 
evaluation  reports  of  the  rules  are 
available  for  public  inspection  at  EPA’s 
Region  9  office  during  normal  business 
boiurs.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  “L”  Street, 
Sacramento,  CA  95814; 


El  Dorado  County  Air  Pollution  Control 
District,  2850  Fairlane  Court, 
Placerville,  CA  95667; 

Yolo-Solano  Air  Quality  Management 
District,  1947  Galileo  Court,  Suite 
103,  Davis,  CA  95616. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  F.  James,  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division,  U.S. 
Enviromnental  Protection  Agency, 

Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901,  Telephone: 
(415)  744-1191. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  the  El  Dorado 
Coimty  Air  Pollution  Control  District’s 
Rule  224,  “Cutback  and  Emulsified 
Asphalt  Paving  Materials,”  and  the 
Yolo-Solano  Air  Quality  Management 
District’s  Rule  2.21,  “Vapor  Control  for 
Organic  Liquid  Storage  and  Transfer.” 
These  rules  were  submitted  to  EPA  on 
November  30, 1994,  by  the  California 
Air  Resources  Board.  For  further 
information,  please  see  the  information 
provided  in  the  Direct  Final  action 
which  is  located  in  the  Rules  Section  of 
this  Federal  Register. 

Audiority:  42  U.S.C.  7401-7671q. 

Dated:  July  21, 1995. 

John  Wise, 

Acting  Regional  Administrator. 

[FR  Doc.  95-20595  Filed  8-18-95;  8:45  am) 
BH.IJNQ  CODE  6660-80-W 

40  CFR  Part  52 

PL62-1-6674B;  FRL-6281-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  proposes  to  approve  a 
requested  revision  to  the  Chicago  ozone 
Federal  Implementation  Plan  as  it 
pertains  to  the  American  Decal  and 
Manufacturing  Company’s  plant  in 
Chicago,  Illinois.  This  action  fists  the 
FIP  revision  that  USEPA  is  proposing  to 
approve  and  provides  an  opportimity  to 
request  a  public  hearing.  A  rationale  for 
approving  this  request  is  presented  in 
the  final  rules  section  of  this  Federal 
Register,  where  USEPA  is  approving  the 
revision  request  as  a  direct  final  rule 
without  prior  proposal  because  USEPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  If  no  adverse  comments  or 
requests  for  a  public  hearing  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
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in  relation  to  this  proposed  rule.  If 
USEPA  receives  adverse  comments  or  a 
public  hearing  request,  the  direct  final 
rule  will  be  withdrawn.  If  a  public 
hearing  is  requested,  USEPA  will  extend 
the  public  comment  period  for  30  days 
following  the  public  hearing.  Any 
parties  interested  in  commenting  on  this 
notice  should  do  so  at  this  time.  If  a 
request  for  a  public  hearing  is  received, 
USEPA  will  publish  a  document  in  the 
Federal  Register  aimouncing  a  public 
hearing.  The  final  rule  on  this  proposed 
action  will  address  all  conunents 
received. 

DATES:  Conunents  on  this  proposal  must 
be  received  by  September  20, 1995.  A 
public  hearing,  if  requested,  will  be  held 
in  Chicago,  Illinois.  Requests  for  a 
public  hearing  should  be  submitted  to  J. 
Elmer  Bortzer  by  September  20, 1995. 
ADDRESSES:  Written  comments  and 
requests  for  a  public  hearing  on  this 
proposed  action  should  be  addressed  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section  (AR-18J), 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Comments  should  be  strictly  limited 
to  the  subject  matter  of  this  proposal. 
DOCKET:  Pursuant  to  section  307(d)(1)(B) 
of  the  Clean  Air  Act  (Act),  42  U.S.C. 
7607(d)(1)(B),  this  action  is  subject  to 
the  procedural  requirements  of  section 
307(d).  Therefore,  USEPA  has 
established  a  public  docket  for  this 
action,  A-95-14,  which  is  available  for 
public  inspection  and  copying  between 
8  a.m.  and  4  p.m.,  Monday  through 
Friday,  at  the  following  addresses.  We 
recommend  that  you  contact  Steven 
Rosenthal  before  visiting  the  Chicago 
location  and  Rachel  Romine  before 
visiting  the  Washington,  D.C.  location. 

A  reasonable  fee  may  be  charged  for 
copying. 

The  United  States  Environmental 
Protection  Agency,  Region  5, 
Regulation  Development  Branch, 
Ei^teenth  Floor,  Southeast,  77  West 
Jackson  Boulevard,  Chicago,  Illinois, 
60604,  (312)  886-6052. 

United  States  Environmental  Protection 
Agency,  Docket  No.  A-95-14,  Air 
Docket  (LE-131),  Room  1500, 
Waterside  Mall.  401  M  Street,  S.W., 
Washington,  D.C.  20460,  (202)  245- 
3639. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Rosenthal,  Regulation 
Development  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  886-6052. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 


final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  August  7, 1995. 

Carol  M.  Browner, 

Administrator. 

(FR  Doc.  95-20648  Filed  8-18-95;  8:45  am] 
BH.UNQ  CODE  6S60-60-P 

40  CFR  Parts  52  and  61 

[ND6-1-6534b,  ND2-1-6064b;  FRL-5261-7] 

Clean  Air  Act  Approval  and 
Promulgation  of  State  implementation 
Plan  for  North  Dakota;  Revisions  to  the 
Air  Pollution  Control  Rules 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  implementation  plan  (Sff) 
revisions  submitted  by  the  State  of 
North  Dakota  with  letters  dated  Jime  26, 
1990,  June  30, 1992,  and  April  29. 1994. 
The  revisions  address  air  pollution 
control  rules  regarding  general 
provisions;  emissions  of  particulate 
matter  and  organic  compoimds;  new 
source  performance  standards  (NSPS); 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAPs); 
construction  and  operating  permit 
programs;  prevention  of  significant 
deterioration  (PSD)  of  air  quality:  and 
control  of  emissions  finm  oil  and  gas 
well  production  facilities.  The  April  29, 
1994  submitUd  also  addressed  the 
following  two  issues  which  will  be 
acted  on  in  separate  documents: 
Revisions  to  the  PSD  rules  with  respect 
to  PMio  increments;  and  revisions  to  the 
visibility  monitoring  chapter  of  the  SIP. 
Further,  EPA  is  proposing  to  approve 
the  State’s  construction  permit  and 
federally  enforceable  State  operating 
permit  (FESOP)  programs  imder  section 
112(1)  of  the  amended  Cleem  Air  Act 
(Act)  for  the  purposes  of  creating 
federally  enforceable  permit  conditions 
for  soiux:es  of  hazardous  air  pollutants 
(HAPs). 

In  the  Final  Rules  Section  of  this 
Federal  Register,  EPA  is  acting  on  the 
State’s  SIP  revisions  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  EPA’s  actions  is  set  forth  in  the 
direct  final  rule.  If  no  adverse  comments 
are  received  in  response  to  this 
proposed  rule,  no  further  activity  is 
contemplated  and  the  direct  final  rule 
will  become  effective.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 


comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  docmnent  should  do  sc  at  this 
time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
September  20, 1995. 

ADDRESSES:  Written  comments ‘on  this 
action  should  be  addressed  to  Amy 
Platt,  8ART-AP,  at  the  EPA  Regional 
Office  listed  below.  Copies  of  the  State’s 
submittal  and  docvunents  relevant  to 
this  proposed  rule  are  available  for 
inspection  during  normal  business 
hours  at  the  following  locations:  Air 
Programs  Branch,  Environmental 
Protection  Agency,  Region  Vm,  999 
18th  Street,  suite  500,  Denver,  Colorado 
80202-2405;  and  North  Dakota  State 
Department  of  Health  and  Consolidated 
Laboratories,  Environmental  Health 
Section,  1200  Missouri  Avenue, 
Bismarck.  North  Dakota,  58502-5520. 
FOR  FURTHER  INFORMATION  CONTACT: 

Amy  Platt,  Environmental  Protection 
Agency,  (303)  293-1769. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  July  14, 1995. 

Jack  W.  McGraw, 

Acting  Regional  Administrator. 

[FR  Doc.  95-20602  Filed  8-18-95;  8:45  am] 
BIUMQ  CODE  6B60-5a-P 

40  CFR  Part  300 

[FRL-6281-2] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Intent  To  Delete 
Woodbury  Chemical  Site  from  the 
National  Priorities  List:  request  for 
comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  IV  announces  its 
intent  to  delete  the  Woodbury  Chemical 
Site  from  the  National  Priorities  List 
(NPL)  and  requests  public  comment  on 
this  proposed  action.  'The  NPL 
constitutes  Appendix  B  of  40  CFR  part 
300  which.is  the  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  Section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
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Act  (CERCLA)  of  1980,  as  amended. 

EPA  and  the  State  of  Florida 
Department  of  Environmental  Protection 
(FDEP)  have  determined  that  the  Site 
poses  no  significant  threat  to  public 
health  or  the  environment  and  therefore, 
further  response  measures  pmsuant  to 
CERCLA  are  not  appropriate. 

DATES:  Comments  concerning  this  Site 
may  be  submitted  on  or  before:, 
September  20, 1995. 

ADDRESSES:  Comments  may  be  mailed 
to:  Joe  Franzmathes,  Director,  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency,  345 
Comtland  Street  NE,  Atlanta,  Georgia 
30365. 

Comprehensive  information  on  this 
Site  is  available  through  the  Region  fV 
public  docket,  which  is  available  for 
viewing  at  the  Woodbury  Chemical 
information  repositories  at  two 
locations.  Locations,  contacts,  phone 
numbers  and  viewing  hours  are: 

U.S  EPA  Record  Center,  attn;  Shannon 
Neal,  345  Comtland  Street,  NE, 
Atlanta,  Georgia  30365.  Phone: 
(404)347-0506.  Hours:  8:00  a.m.  to 
4:00  p.m.,  Monday  through  Friday  By 
Appointment  Only. 

South  Dade  Regional  Library,  10750  SW 
211th  Street,  Cutler  Ridge,  Florida 
33189,  Phone:  (305)233-8140.  Hours: 
9:30  a.m.  to  9  p.m.,  Monday  through 
Thmsday  9:30  a.m.  to  6  p.m.,  Friday 
and  Satiuday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Dick,  U.S.  EPA  Region  IV,  Mail 
Code:  WD-SSRB,  345  Comtland  Street 
NE,  Atlanta,  Georgia  30365,  (404)347- 
2643  X6273. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

l.  Introduction 

n.  NPL  Deletion  Criteria 

m.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

I.  Introduction 

The  EPA  Region  IV  annoimces  its 
intent  to  delete  the  Woodbury  Chemical 
Site,  Princeton,  Florida,  from  the  NPL, 
which  constitutes  Appendix  B  of  the 
NCP,  40  CFR  Part  300,  and  requests 
^conunents  on  this  deletion.  EPA 
identifies  sites  on  the  NPL  that  appear 
to  present  a  significant  risk  to  pubUc 
health,  welfare,  or  the  environment. 
Sites  on  the  NPL  may  be  the  subject  of 
remedial  actions  financed  by  the 
Hazardous  Substance  Superfund  Trust 
Fund  (Fund).  Pursuant  to  Section 
300.425(e)(3)  of  the  NCP,  any  site 
deleted  from  the  NPL  remains  eligible 
for  Fund-financed  remedial  actions  if 
conditions  at  the  site  warrant  such 
action. 


EPA  proposes  to  delete  the  Woodbury 
Chemical  Site  at  13690  S.W.  248th 
Street  (Coconut  Palm  Drive),  Princeton, 
Florida  33032  from  the  NPL. 

EPA  will  accept  comments 
concerning  this  Site  for  thirty  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  how  this  Site  meets  the 
deletion  criteria. 

n.  NPL  Deletion  Criteria 

The  NCP  estabUshes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  40  CFR  Section 
300.425(e),  sites  may  be  deleted  from  or 
recategorized  on  the  NPL  where  no 
further  response  is  appropriate.  In 
making  this  determination,  EPA  shall 
consider,  in  consultation  with  the  state, 
whether  any  of  the  following  criteria 
have  been  met; 

(i)  Responsible  or  other  parties  have 
implemented  all  appropriate  response 
actions  required; 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented  and  no  further  action  by 
responsible  parties  is  appropriate;  or 

(iii)  The  remedial  investigation  has  shown 
that  the  release  poses  no  significant  threat  to 
public  health  or  the  environment  and, 
therefore,  taking  of  remedial  measures  is  not 
appropriate. 

If  a  site  is  deleted  from  the  NPL  where 
hazardous  substances,  pollutants,  or 
contaminants  remain  at  the  site  above 
levels  that  allow  for  unlimited  use  and 
tmrestricted  exposure,  EPA’s  policy  is 
that  a  subsequent  review  of  the  site  will 
be  conducted  at  least  every  five  years 
after  the  initiation  of  the  remedial  action 
at  the  site  to  ensine  that  the  site  remains 
protective  of  pubhc  health  and  the 
environment.  In  the  case  of  this  Site, 
where  hazardous  substances  are  not 
above  levels  that  allow  for  unlimited 
exposure  and  future  access  does  not 
require  restriction,  five-year  reviews  and 
operation  and  maintenance  activities 
will  not  be  conducted.  However,  if  new 
information  becomes  available  which 
indicates  a  need  for  further  action,  EPA 
may  initiate  remedial  actions.  Whenever 
there  is  a  significant  release  finm  a  site 
deleted  from  the  NPL,  the  site  may  be 
restored  to  the  NPL  without  the 
apphcation  of  the  Hazardous  Ranking 
System. 

m.  Deletion  Procedures 

EPA  will  accept  and  evaluate  public 
comments  before  making  a  final 
decision  on  deletion.  The  following 


procedures  were  used  for  the  intended 
deletion  of  the  Site: 

1.  FDEP  has  concurred  with  the  deletion 
decision; 

2.  Concurrently  with  this  Notice  of  Intent, 
a  notice  has  been  published  in  local 
newspapers  and  has  been  distributed  to 
appropriate  federal,  state  and  local  officials 
and  odier  interested  parties  announcing  a  30- 
day  public  comment  period  on  the  proposed 
deletion  from  the  NPL;  and 

3.  The  Region  has  made  ail  relevant 
documents  available  at  the  information 
repositories. 

The  Region  will  respond  to  significant 
comments,  if  any,  submitted  during  the 
comment  period. 

Deletion  of  the  Site  firom  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual  rights  or  obUgations.  The 
NPL  is  designed  primarily  for 
informational  purposes  to  assist  Agency 
management. 

A  deletion  occurs  when  the  Regional 
Administrator  places  a  final  notice  in 
the  Federal  Register.  Generally,  the  NPL 
will  reflect  any  deletions  in  the  final 
update  following  the  Notice.  Pubhc 
notices  and  copies  of  the 
Responsiveness  Summary,  if  any,  will 
be  made  available  to  local  residents  by 
the  Regional  office. 

IV.  Basis  for  Intended  Site  Deletion 

The  following  site  summary  provides 
the  Agency’s  rationale  for  the  intention 
to  delete  tUs  Site  from  the  NPL. 

The  five-acre  Woodbury  Chemical 
Site  in  southeast  Dade  Coimty  has  been 
the  location  of  the  Woodbury  Chemical 
Company  since  1975.  The  Woodbury 
Chemical  Company  has  been  engaged  in 
the  formulation,  distribution  and  sale  of 
fertiUzers  and  p>esticides  since  1959. 
Operations  were  initiated  in  Goulds, 
Florida,  three  miles  northeast  of 
Princeton.  Prior  to  1975,  the  Site  was 
the  location  of  a  tomato  and  potatp 
packing  house  and  a  labor  camp  for 
migrant  farm  workers. 

During  the  late  1970’s,  when 
pesticides  were  being  formulated  at  the 
Woodbury  Chemical  Company,  an 
above-ground  toxaphene  tank  leaked  or 
spilled  the  pesticide  onto  the  ground.  In 
January  1979,  a  Dade  Coimty 
Department  of  Environmental  Resources 
Management  (DERM)  official  filed  a 
formal  complaint  against  S&M  Farm 
Supply  Company,  located  on  the  Site, 
charging  them  with  causing  excessive 
levels  of  nitrates  in  drinking  water  wells 
located  upgradient  of,  downgradient  of, 
and  withffi  the  Site,  llie  S&M  Farm 
Supply  Company  was  the  parent  of 
Woodbury  Chemical  Company. 

Since  1980,  State  and  Fedem  officials 
have  conducted  investigations  at  the 
site.  Due  to  potential  groundwater 
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contamination,  the  Woodbury  Chemical 
Site  was  proposed  for  the  NPL  in  June 
1988  and  was  placed  on  the  final  List  in 
Augxist  1990.  In  January  1990, 

Wc^bury  Chemical  Company  under 
EPA’s  and  DERM’S  oversight  removed 
the  toxaphene-contaminated  soil  in  the 
area  of  the  previously-mentioned  spill. 

In  1992,  &A  completed  the  Remedial 
Investigation  (RI)  wMch  encompassed  a 
study  of  the  soil,  sediment,  and 
groimdwater.  Onsite  soils  contained 
primarily  low  levels  of  pesticides  and 
chromium,  while  offsite  soils  contained 
pesticides  and  arsenic.  Except  for 
nitrates,  groundwater  contamination 
was  mainly  limited  to  pesticides, 
arsenic,  and  chromium  in  offsite 
locations.  Nitrates  were  detected  in 
every  groundwater  sample  collected. 
Their  widespread  presence  is  most 
likely  due  to  the  heavy  use  of  fertilizers 
in  the  area  and  is  not  due  to  activities 
at  the  Site.  Arsenic  was  also  determined 
not  to  be  Site-related  due  to  its  presence 
along  the  railroad,  indicating  its  source 
as  the  arsenic-based  herbicides  that 
were  historically  sprayed  by  the 
railroad. 

In  1992,  EPA  conducted  a  Risk 
Assessment  for  the  Site  to  evaluate  the 
public  health  and  environmental 
problems  that  could  result  if  the  Site 
were  not  remediated.  The  results  of  the 
RI  and  the  Risk  Assessment  indicated 
that  the  1990  removal  of  toxaphene- 
contaminated  soils  at  the  Woodbury 
Chemical  Site  reduced  the  risk  from 
exposure  to  Site-related  contaminants  in 
the  soils  to  levels  which  are  protective 
of  human  health  and  the  environment. 
On  Jime  25, 1992,  EPA  signed  a  Record 
of  Decision  (ROD)  for  the  Woodbury 
Chemical  Site. 

The  ROD  called  for  No  Further  Action 
on  the  soil  at  the  Site.  The  ROD  also 
stated  that  No  Action  was  necessary  for 
the  groimdwater.  The  ROD  determined 
that  no  hazardous  substances, 
pollutants,  or  contaminants  were 
present  on  the  Site  above  health-based 
levels  and  that  the  five-year  review  was 
not  warranted.  However,  because  the 
potential  future  risk  from  exposure  to 
the  groundwater  at  the  Site  was  close  to 
the  level  at  which  EPA  may  consider 
taking  action,  the  groimdwater  at  and 
around  the  Site  was  designated  for 
quarterly  monitoring  for  one  year.  The 
purpose  of  the  monitoring  was  to 
confirm  that  the  few  samples  collected 
during  the  RI  which  contained 
contaminants  above  drinking  water 
standards  were  not  indicative  of  a 
release  of  contaminants  from  the  Site. 

.  Confirmational  monitoring  of 
groundwater  demonstrates  that  no 
significant  risk  to  public  health  or  the 
environment  is  posed  by  the  Site.  The 


results  of  the  monitoring  confirmed  that 
the  few  groimdwater  samples  collected 
during  the  RI  which  contained 
contaminants  above  drinking  water 
standards  were  not  indicative  of  a 
release  of  contaminemts  firom  the 
Woodbury  Chemical  Site.  All  Site 
contaminants  were  below  health-based 
levels.  Due  to  the  removal  of  toxaphene- 
contaminated  soils,  hazardous 
substances  have  been  removed  from  the 
Site  so  as  to  allow  for  unlimited  use  and 
unrestricted  exposures  within  the  Site, 
the  Site  is  protective  of  public  health 
and  the  environment,  and  no  further 
remedial  action  is  needed  at  the  Site. 
Accordingly,  EPA  ivill  not  conduct 
operation  and  maintenance  activities  or 
five-year  reviews  at  this  Site. 

EPA,  with  concurrence  of  FDEP,  has 
determined  that  all  appropriate  actions 
at  the  Woodbury  Chemical  Site  have 
been  completed,  and  that  no  further 
remedial  action  is  necessary.  Therefore, 
EPA  is  proposing  deletion  of  the  Site 
from  the  NPL. 

Dated:  August  8, 1995. 

Patrick  M.  Tobin, 

Acting  Regional  Administrator.  USEPA 
Region  IV. 

[FR  Doc.  95-20541  Filed  8-18-95;  8:45  am] 
BHXMG  CODE  MBO-M-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Part  16 
[CGD  95-011] 

RIN2115-AF02 

Programs  for  Chemical  Drug  and 
Alcohol  Testing  of  Commercial  Vessel 
Personnel;  Removal  of  Foreign 
Implementation  Date 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
remove  the  effective  date  of  regulations 
governing  drug  testing  onboard  vessels 
within  waters  that  are  subject  to  the 
jurisdiction  of  a  foreign  government, 
and  to  amend  the  regulations  to 
expressly  provide  that  U.S.  drug  testing 
requirements  do  not  apply  within  those 
waters.  Under  current  regulations,  the 
drug  testing  regulations  would  become 
applicable  within  those  waters  effective 
January  1, 1996.  This  proposal  would 
ensure  that  Coast  Guanl  drug  testing 
regulations  will  not  conflict  with  foreign 
law  or  policy  and  would  result  in  no 
change  to  the  current  applicability  of 
the  drug  testing  requirements.  This 


action  would  result  in  no  costs  to  the 
regulated  industry. 

DATES:  Comments  must  be  received  on 
or  before  October  20, 1995. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  95-011), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  stune  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
tel^hone  number  is  (202)  267-1477. 

The  Executive  Secretary  mainteiins  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  t£ds 
docket  and  will  be  available  for 
inspection  or  cop)dng  at  room  3406, 

U.S.  Coast  Guard  Headquarters,  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Mark  Grossetti, 
Project  Manager,  Marine  Investigation 
Division  (G-MMI),  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection,  (202)  267—1421. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  ^ould  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  95-011)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unbound  format,  no  longer  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  enclose  stamped,  self- 
addressed  postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  ivritffig  to  the  Marine  Safety 
Council  at  the  address  under 
“ADDRESSES.”  The  request  should 
include  the  reasons  why  a  hearing 
would  be  beneficial.  If  it  determines  that 
the  opportunity  for  oral  presentations 
will  aid  this  rulemaking,  the  Coast 
Guard  will  hold  a  public  hearing  at  a 
time  and  place  announced  by  a  later 
notice  in  the  Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LCDR  Mark 
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Grossetti,  Project  Manager,  Office  of 
Marine  Safety,  Security  and 
Environmental  Protection,  and  Helen 
Boutrous,  Project  Council,  Office  of 
Chief  Counsel. 

Background  smd  Purpose 

On  November  21, 1988,  the  Coast 
Guard,  along  with  other  agencies  of  the 
Elepartment  of  Transportation  (DOT), 
adopted  regulations  requiring  pre¬ 
employment,  post-accident,  reasonable 
cause,  pmiodic,  and  random  drug 
testing.  The  drug  testing  required  by  the 
rule  applies  to  some  persons  located 
outside  of  the  United  States.  However, 
the  rules  provided  that  they  would  not 
apply  outside  the  United  States  in  any 
situation  in  which  application  of  the 
rules  violated  foreign  local  laws  or 
policies. 

At  the  same  time,  the  Coast  Guard 
stated  that  the  DOT  and  other  elements 
of  the  government  would  enter  into 
discussions  with  foreign  governments  to 
attempt  to  resolve  any  conflict  between 
our  rules  and  foreign  government  laws 
or  policies.  The  Coast  Guard  stated  that 
if,  as  a  result  of  those  discussions,  it  was 
fmmd  that  amendments  to  the  rule  were 
necessary,  timely  amendments  would  be 
issued.  A  series  of  amendments  have 
been  issued  to  delay  the  application  of 
the  requirements  to  persons  onboard 
U.S.  vessels  in  waters  subject  to  the' 
jurisdiction  of  a  foreign  government. 
Those  amendments  delayed  application 
to  January  2, 1992  (54  FR  53286); 
January  2, 1993  (56  FR  18982);  January 
2, 1995  (57  FR  31274);  and  January  2, 
1996  (59  FR  65500). 

During  the  past  few  years,  discussions 
with  other  countries  have  been  held, 
and  the  difficulty  of  achieving  effective 
bilateral  agreements  has  become  clear. 
Although  the  Coast  Guard  could  allow 
its  regulations  to  take  effect  in  foreign 
waters,  the  Coast  Guard  continues  to 
recognize  that  it  would  be  difficult  for 
U.S.  carriers  to  effectively  implement 
the  regulations  without  cooperation 
finm  foreign  governments,  and  that,  in 
response,  foreign  governments  could 
impose. restrictions  on  U.S.  operations. 

Discussion  of  Proposed  Rules 

For  the  above  stated  reasons,  the 
Coast  Guard  is  proposing  not  to  apply 
the  requirements  of  part  16  to 
operations  in  waters  subject  to  the 
jurisdictimi  of  a  foreign  government. 
This  proposal  will  ensure  there  is  no 
conflict  with  foreign  law  or  policy.  This 
proposal  imposes  no  additional  burdens 
on  the  regulated  industry,  and,  in  fact, 
would  ensure  the  status  quo  of  the 
foreign  applicability  since  the  chemical 
testing  regulations  were  implemented  in 
1988. 


Regulatory  Evafaiatiou 

This  proposal  is  not  a  significant 
regulatory  action  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  vmder  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  imder 
that  order.  It  is  not  significant  under  the 
regulatcoy  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040  (February  26, 1979)];  The 
economic  impact  of  these  proposed 
changes  is  so  minimal  that  filler 
evaluation  is  not  necessary.  A  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
proposed  rule  would  expressly  make 
drug  testing  regulations  inapplicable 
within  waters  subject  to  the  jurisdiction 
of  a  foreign  government.  It  does  not 
change  the  basic  regulatory  structure  of 
the  chemical  testing  regulations.  .The 
proposed  revision  would  result  in  no 
additional  costs  to  the  regulated 
industry. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
[5  U.S.C.  601  et  seq.\,  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  which  a  general 
notice  of  proposed  rulemaking  is 
required.  “Small  entities”  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  This 
proposal  would  place  no  additional 
costs  on  the  public.  Because  it  expects 
the  impact  of  this  proposal  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  new 
collection-of-information  requirements 
imder  the  Paperwork  Reduction  Act  [44 
U.S.C.  3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  it  does 
not  have  sufficient  implications  for 
federalism  to  warrant  the  preparation  of 
a  Federalism  Assessment.  The  authority 
to  require  programs  for  chemical  drug 
and  dcohol  testing  of  commercial  vessel 
personnel  has  been  committed  to  the 
Coast  Guard  by  Federal  statutes.  The 
Coast  Guard  does  not  expect  this 


proposal  to  raise  any  preemption  issues, 
however,  the  Coast  Guard  does  intend  to 
preempt  State  and  local  actions  on  the 
same  subject  matter. 

Envirmunent 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  paragraph 
2.B.2.e(34)(c)  of  Commandant 
Instruction  M16475.1B,  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  The 
proposal  involves  the  applicability  of 
drug  testing  requirements  for  maritime 
personnel  and  clearly  has  no 
environmental  impact. 

List  of  Sul^ts  in  46  CFR  Part  16 
Drug  testing.  Marine  safety.  Repenting 
and  recordkeeping  requirements.  Safety, 
Transportation. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  46  CFR  part  16  as  follows: 

PART  16— CHEMICAL  TESTING 

1.  The  authority  citation  for  part  16 
continues  to  read  as  follows: 

Authority:  46  U.S.C  2103,  3306,  7101, 

7301  and  7701;  49  CFR  1.46. 

2.  In  §  16.207,  paragraph  (b)  is  revised 
to  read  as  follows: 

$  16.207  Conflict  wtlh  foreign  laws. 

*  *  It  ^  it  * 

(b)  This  part  does  not  apply  in  waters 
that  are  subject  to  the  jurisdiction  of  a 
foreign  government. 

Dated:  February  10, 1995. 

).C.  Card, 

Rear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

IFR  Doc.  95-20617  Filed  6-18-95;  8:45  am] 
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46  CFR  Part  32 
[COD  90-071] 

RIN  2115-AD69 

Tank  Laval  or  Prasaura  Monitoring 
Davicas 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes 
minimum  standards  for  tank  level  or 
pressure  monitoring  devices  to  be  used 
on  tank  vessels.  The  purpose  of  the 
devices  is  to  reduce  the  size  and  impact 
of  oil  spills  by  alerting  the  tank  vessel 
operator  that  an  accidental  discharge  of 
cargo  oil  is  occurring.  Requirements  for 
the  installation  and  use  of  the  devices 
will  be  proposed  separately. 
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DATES:  Ckmunents  must  be  received  by 
November  20, 1995. 

ADDRESSES:  (Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  90-071), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  SW.,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  a.m.  to  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
tel^hone  number  is  (202)  267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  the 
docket  and  will  be  available  for 
inspection  and  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters  between 
8  a.m.  and  3  p.m.  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randall  N.  Crenwelge,  Project  Manager, 
Oil  Pollution  Act  Staff  (G-MS),  (202) 
267-6220. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  90-071)  and  the  specific  section  of 
this  proposal  to  which  each  comment 
applies,  emd  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
imboimd  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copyii^  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Gutu'd  will  consid^  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

Background  and  Purpose 

Section  4110  of  the  Oil  Pollution  Act 
of  1990  (OPA  90)  (Pub.  L.  101-380), 
found  as  a  statutory  note  following  46 
U.S.C.  3703,  addresses  two  regulatory 
initiatives  concerning  tank  level  or 
pressure  monitoring  devices.  The  first 
requires  the  establishment  of  minimum 
standards  for  tank  level  or  pressure 
monitoring  devices.  The  second 
initiative  calls  for  requirements 
concerning  the  use  of  the  devices  on 
tank  vessels. 

Tank  level  or  pressure  monitoring 
devices  detect  leaks  in  cargo  tank^.  The 
purpose  of  leak  detection  devices  is  to 
inform  a  person  in  charge  of  a  tank 
vessel  that  a  leak  is  occvurring  so  that  the 
Coast  Guard  can  be  notified  as  required 


by  33  CFR  153.203,  and  appropriate 
response  actions  can  be  initiated. 

The  Coast  Guard  previously 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  to 
solicit  conunent  on  Tninjiniini  standards 
for  leak  detection  devices  and  their  use 
(56  FR  21116;  May  7, 1991). 

The  Coast  Guard  received  twenty 
comments  to  the  ANPRM.  Fourteen 
comments  were  from  tank  vessel 
operators,  environmental  groups,  and 
industry  organizations.  Four  comments 
were  submitted  by  tank  level  or  pressure 
monitoring  device  manufacturers.  Two 
comments  were  received  from  marine 
consultants. 

The  Codst  Guard  also  commissioned  a 
study  regarding  the  technical  feasibility 
and  accuracy  of  the  devices.  A  notice  of 
the  availabifity  of  the  study  was 
published  on  February  5, 1993  (58  FR 
7292). 

Technical  Feasilnlity  Stady 

The  Coast  Guard’s  technical 
feasibility  study,  ‘Tank  Level  Detection 
Devices  for  the  Carriage  of  Oil,” 
examined  a  wide  variety  of  liquid  level 
sensing  systems  for  application  as  leak 
detecticm  devices  including  hydrostatic 
gauges,  radfur  gauging  measiires, 
resistance  tape,  floats,  ultrasonic 
systems,  fiber  optics,  capacitance- 
actuated  devices,  and  the 
ElectrcHnagnetic  level  indication  (EMLI) 
system. 

In  addition  to  discussing  the  wide 
variety  of  currently  available  liquid 
level  detectcss,  the  study  evaluated  the 
performance  of  thwe  sensors  using  both 
ideal  conditions  and  simidated 
conditions  (environmental  noise,  ship 
motion,  etc.).  The  effects  of  these 
conditicms  varied  depending  on  the 
sy^em.  fo  some  cfrcnmstances, 
envircmmental  noise  was  found  to 
substantially  degrade  performance. 

The  study  found  that  the  greatest 
obstacle  to  olAaining  an  accurate  level 
reading  is  the  di6turi)ance  of  the  cargo 
surface  caused  by  ship  or  barge  motion. 
The  study  indicated  that  sloshing  occurs 
in  all  tai^  vessels  to  varying  degrees, 
depending  cm  such  factors  as  vessel 
type,  weather  conditions,  and  loading 
configurations.  The  effects  of  such 
motion  must  be  considered  in 
determining  the  attainable  accuracy  of 
level  sensing  for  use  in  leak  detection. 

The  study  found  that  another  result  of 
ship  motion  is  the  formation  of  foam, 
which  can  reduce  the  accuracy  of  emy 
type  of  electronic  surface  level  sensing. 
Disturbance  of  the  surface  can  also 
cause  pocketing  of  air,  which  also 
results  in  a  loss  of  measurement 
accuracy. 


A  third  effect  of  vessel  motion 
discussed  by  the  study  is  vertical 
acceleration  of  the  liquid  in  the  cargo 
tanks,  caused  by  surging  roUing,  and 
pitching.  This  vortit^  acceleration  is 
extremely  dynMnic  and  can  cause  wide 
variations  in  the  hydrostatic  data 
produced  the  pressure  sensors. 
Appreciable  acceleration  of  the  cargo 
also  occurs  at  lower  sea  states  and 
significantly  degrades  the  accuracy  of  a 
hydrostatic  measuring  system,  fai  these 
conditions,  the  li(piid  measurement  by 
currently  available  devices  may  degrade 
up  to  10  percent. 

The  study  concluded  that,  imder  good 
conditicms,  a  change  of  cargo  level  of  ai 
least  one  to  two  p«cent  is  necessary 
before  current  dbvices  can  be  expected 
to  detect  the  chaiiM. 

The  Coast  Guard  annoimced  in  the 
November  15, 1994  Federal  Register  (59 
FR  58810)  th^  it  would  hold  a  public 
meetii^  to  seek  additional  ccmuuents 
with  regard  to  standards  for  and  the  use 
of  tank  level  or  pressure  monitoring 
devices.  The  meeti^  was  held  on 
December  9, 1994. meeting  gave  the 
public  the  cqjpmtunity  to  provide 
further  input  into  the  development  of 
proposed  regulations. 

Ine  Coast  Guard  recmved  nine 
comments  at  the  public  meeting.  Seven 
came  from  tank  vessel  owners  and 
operators,  and  two  came  from  industry 
organizations. 

Discussion  of  Ctmunents 

The  comments  to  the  ANPRM  and  at 
the  public  meeting  discussed  a  verify 
of  topics  including  the  scope  of 
statutory  authority,  applicability,  types 
of  appropriate  devices,  factors  affe^ng 
performance,  sensitivity  of  available 
devices,  and  research  and  development 
efforts.  Because  this  notice  of  proposed 
rulemaking  (NPRM}  covers  standuds  for 
tank  detection  devices  and  not 
requirements  for  installation  and  use, 
only  comments  sulnnitted  regarding 
standards  are  addressed  here.  Other 
comments  concerning  the  use  of  the 
devices  on  particulm  vessels  will  be 
addressed  in  a  subsequent  rulemaking. 

Several  conunents  to  the  ANPRM 
requested  that  the  Coast  Guard  list  the 
types  of  devices  which  it  considered  in 
drafting  the  ANPRM.  The  devices 
include  hydrostatic  gauges,  radar, 
resistance  tape,  floats,  ultrasonic 
systems,  fiber  optics,  capacitance- 
actuated  devices,  and  the  EMLI  system. 
All  of  these  devices  were  discussed  in 
the  technical  feasibility  study 
commissioned  by  the  Coast'Guard  and 
made  available  to  the  public.  The  results 
of  the  study  are  discussed  earlier  in  the 
NPRM  under  the  heading  “Technical 
Feasibility  Study.” 
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One  conunent  suggested  a  device 
which  relies  on  the  electrical 
conductivity  of  water  on  its  dielectric 
properties  to  measure  the  water  level  in 
the  bottom  of  a  crude  carrier.  Crurently, 
this  technology  has  not  been  proven  in 
shipboard  applications.  As  described 
later,  the  Coast  Guard  is  proposing  a 
standard  that  would  not  be  limited  to  a 
specific  technology. 

.  Another  comment  noted  that  one 
device  might  meet  standards  for  both 
leak  detection  and  overfill  warning.  The 
Coast  Guard  would  permit  such  a  device 
if  it  could  meet  all  requirements. 
Requirements  for  overfill  devices  also 
were  issued  under  the  authority  of 
section  4110  of  OPA  90  (59  FR  53286; 
October  21, 1994)  and  are  found  at  33 
CFR  155.750. 

Several  comments  challenged  the 
need  to  set  standards  for  detection 
devices  to  achieve  the  purpose  of 
section  4110  of  OPA  90.  Tliese 
comments  indicated  that  the  current 
industry  standard  requires  surveillance 
whenever  there  is  petroleum  oil  cargo 
aboard  a  tank  barge.  They  further  stated 
that  when  there  is  a  custody  transfer  of 
a  barge  and  its  cargo,  the  material 
condition  of  the  barge  is  checked  to 
ensure  that  there  are  no  leaks  or  other 
damage  to  the  barge.  The  comments 
pointed  out  that  there  are  many 
instances  in  day-to-day  operations  when 
barges  are  inspected.  Industry 
representatives  stated  at  the  public 
meeting  that  inspections  vsrill  detect 
leaks  or  other  damage  before  significant 
harm  is  done  to  the  environment.  They 
also  stated  that  during  cargo  transfers, 
independent  surveyors  and  the  cargo 
master  are  present  to  account  for  all 
camo. 

Tne  Coast  Guard  notes  the  ongoing 
efi'orts  of  the  owners  and  operators  of 
tank  barges,  fleeting  services,  and 
terminals  to  reduce  oil  pollution 
through  operational  procedures. 

,  Compliance  with  existing  requirements 
and  volimtary  industry  efforts  to 
improve  performance  greatly  enhance 
the  quality  of  the  marine  enviroiunent.  ' 
However,  the  language  and  intent  of 
section  4110  or  OPA  90  does  not 
address  operational  measiues,  but  rather 
clearly  directs  the  Coast  Guard  to 
develop  standards  for  leak  detection 
devices. 

Chie  comment  asked  the  Coast  Guard 
to  approve  specific  devices.  While  this 
rulemaking  only  proposqs  standards,  the 
Coast  Guard  recognizes  that  appropriate 
testing  and  approval  of  devices  that 
meet  final  Coast  Guard  standards  will  be 
a  necessary  component  of  any 
subsequent  requirements  for  use  of  the 
devices.  The  Coast  Guard  is  in  the 
process  of  converting  its  existing 


equipment  approval  program  into  an 
equipment  acceptance  program  which  is 
based  on  industry  consensus  standards. 
Accordingly,  the  Coast  Guard  will  begin 
working  vdth  appropriate  industry  and 
third-party  standards  groups  to 
implement  an  acceptance  program  for 
leak  detection  devices  to  be  proposed 
later  along  with  regulations  for 
installation  and  use  of  these  devices. 

One  comment  noted  that  accurate 
cargo  measurement  is  difficult  when  a 
vessel  is  in  transit.  The  comment 
contrasted  sloshing  of  liquid  in  cargo 
tanks  while  a  vessel  is  moving  in  a 
seaway  with  the  stability  of  liquids  in 
stationary  shore  tanks.  Another 
comment  contended  that  tank  level' 
devices  cannot  detect  leaks,  just 
significant  changes  in  level  ^m 
catastrophic  losses. 

A  third  comment  predicted  that  the 
average  of  levels  sensed  by  a  device 
would  be  lower  than  the  actual  level  of 
liquid  in  the  thank,  as  liquid  moves 
fiom  side  to  side  in  the  tank.  In  contrast, 
four  comments  claimed  that  current 
devices  may  not  be  sensitive  enough  to' 
detect  leaks  prior  to  a  catastrophic  spill. 
The  Coast  Guard  agrees  that  currently 
available  devices  may  not  meet  the 
proposed  standards  for  meaningful  and 
timely  leak  detection;  however, 
establishing  the  standards  may  lead  to 
development  of  devices  which  will 
provide  appropriate  leak  detection. 

One  comment  said  that  inconvenience 
and  time  spent  in  responding  to  false 
alarms  would  be  offset  by  the  early 
response  to  an  actual  leak.  Other 
Comments  argued  that  persistent  false 
alarms  could  result  in  &e  crew  failing 
to  respond  in  the  event  of  an  actual  le^. 
One  comment  also  asserted  that 
persistent  false  alarms  may  present  a 
significant  nuisance  to  shipboard 
watchstanders  causing  them  to  tiun  off 
the  system.  The  Coast  Guard  agrees  that 
fiequent  false  alarms  would 
significantly  degrade  the  value  of 
warning  devices. 

Some  comments  noted  that  very  few 
hull  failines  remain  rmdetected.  Since 
most  hull  failures  are  caused  by 
groimdings,  collisions,  and  allisions, 
crews  will  notice  these  failures  and 
respond  quickly.  The  copunents 
contained  conflicting  views  as  to 
whether  tank  level  devices  would  be 
useful  in  the  case  of  gross  hull  failures, 
such  as  that  of  Tank  Barge  565 
(discussed  in  the  ANPR^.  The  Coast 
Guard  agrees  that  some  hull  leaks  may 
be  detected  by  other  means  before  a  leak 
detection  device  signals  an  alarm. 
However,  in  some  cases,  a  suitable 
device  would  signal  a  discharge  of  oil 
that  would  otherwise,  as  in  the  case  of 


Temk  Barge  565,  go  unnoticed  by  the 
crew. 

Some  comments  discussed  new 
technology,  such  as  the  use  of  thermal 
conductivity.  A  majority  of  the 
comments  stated  that  the  technology  for 
tank  level  or  pressure  monitoring 
devices  is  not  currently  available  in  a 
useful  form  for  shipboard  applications, 
and  that  further  research  and 
development  are  needed.  The  Coast 
Guard  expects  that  research  and 
development  will  improve  the  devices 
in  the  near  term.  The  Coast  Guard 
encourages  continued  research, 
development,  testing,  and  evaluation  of 
devices  to  meet  the  proposed 
reqijurements. 

The  Coast  Guard  solicits  comments  on 
research  and  development  efforts 
including  current  and  fuhue  testing  and 
evaluation  of  leak  detection  systems, 
components,  algorithms,  hardware, 
software,  and  devices.  The  Coast  Guard 
also  solicits  comments  on  performance 
characteristics,  limitations,  suitability  to 
different  cargoes,  design  considerations, 
applicability,  insUillation  requirements, 
and  costs. 

Discussion  of  Proposed  Rules 

This  NPRM  proposes  standards  for 
leak  detection  devices  intended  for 
installation  on  the  cargo  tanks  on 
vessels  carrying  oil  in  bulk  as  cargo. 

The  proposed  regulations  for  leak 
detection  devices  would  require  both 
audible  and  visible  alarms.  The  alarms 
would  indicate  that  the  liquid  level 
within  a  cargo  tank  is  dropping.  The 
drop  in  level  would  mean  ^at  a 
probable  leak  is  occurring. 

The  Coast  Guard  proposes  that  a  leak 
detection  device  must  soimd  an  alarm 
before  the  contents  of  the  tank  decline 
to  a  level  0.5  percent  below  the  level  at 
which  the  tai^  was  loaded,  or  at  the 
loss  of  1,000  gallons  of  cargo,  whichever 
is  less.  The  device  must  perform  to  this 
standard,  notwithstanding  sloshing  and 
cargo  temperature  change. 

The  1,000  gallon  threshold  was 
chosen  because  a  discharge  of  less  than 
1,000  gallons  on  the  inland  waterways 
is  defined  as  a  “Minor  Discharge”  in 
accordance  with  the  National 
Contingency  Plan,  dated  September  15, 
1994  (59  FR  47384).  A  loss  of  1,000  or 
more  gallons  in  virtually  all 
environments  poses  appreciable  risk  to 
the  marine  environment. 

The  Coast  Guard  requests  comments 
concerning  this  “attainable  accmacy” 
requirement,  as  it  applies  to  both  iniand 
and  oceangoing  vessels,  and  imder 
sloshing  conditions. 
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Proposed  Subpart  32.22-01 
Peiformance  Standards  for  Cargo  Leak 
Detection  Devices 

This  section  would  set  standards  for 
leak  detection  devices  intended  for 
installation  in  each  cargo  tank  carrying 
oil.  It  requires  the  devices  to  be 
designed  to  automatically  compensate 
for  changes  in  cargo  temperature;  be 
intrinsically  safe  or  explosion  proof; 
indicate  a  power  loss  or  failure  of  a 
circuit;  monitor  and  self-test  its 
drcuitiy;  alarm  before  the  contents  of  a 
tank  drop  more  than  0.5  percent  below 
the  level  at  which  the  tank  was  loaded 
or  1,000  gallons,  whichever  is  less;  be 
able  to  operate  accurately  in  heavy  seas 
or  weather,  and  have  audible  and  visible 
alarms. 

As  noted  imder  the  discussion  of 
comments,  the  Coast  Guard  will  begin  to 
develop  a  method  for  certifying  that  leak 
detection  devices  meet  the  standard 
proposed  here  as  part  of  the  process  for 
developing  follow-on  regulations 
addressing  installation  and  use  of  these 
devices.  ']l^e  Coast  Guard  expects  that 
additional  development  and  research 
will  be  necessary  to  produce  devices 
that  meet  the  standard  proposed  here. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  imder 
that  order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11040;  February  26, 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Assessment  under  paragraph 
lOe  of  those  poUcies  is  unnecessary. 
Costs  associated  with  tank  level  or 
pressure  monitoring  devices  are 
dependent  on  use  requirements  which 
will  be  established  in  a  separate 
rulemaking. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  ffie  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities”  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2)  small 
governmental  jurisdictions. 

Because  this  proposal  imposes  no 
costs  on  any  entities,  including  small 


entities,  the  Coast  Guard  certifies  that 
this  proposal  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  rtf' Information 
This  proposal  contains  no  collection 
of  information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  paragraph  2.B.2e 
of  Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  rule  concerns  only  equipment 
approval.  Approved  equipment  is 
expected  to  contribute  to  the  .reduction 
of  the  occurrence  of  ship-generated  oil 
spills  in  the  marine  environment.  A 
“Categorical  Exclusion  Determination” 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  46  CFR  Part  32 

Cargo  vessels.  Fire  prevention.  Marine 
safety.  Navigation  (water).  Occupational 
safety  and  health.  Reporting  and 
recordkeeping  requirements.  Seamen. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  46  CFR  part  32,  as  follows: 

PART  32— SPECIAL  EQUIPMENT, 
MACHINERY.  AND  HULL 
REQUIREMENTS 

1.  The  authority  citation  for  46  CFR 
part  32  is  revised  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306,  3703;  E.O. 
12234, 45  FR  58801,  3  CFR,  1980  Comp.,  p. 
277;  49  CFR  1.46;  Subparts  32.22-1  and 
32.59  are  also  issued  under  46  U.S.C.  3703 
note. 

2.  Subpart  32.22  is  added  to  read  as 
follows: 

Subpart  32.22— Cargo  Leak  Detection 

§  32.22-1  Performance  etandards  for 
cargo  leak  detection  devices. 

(a)  A  cargo  leak  deduction  device  is 
a  tank  level  or  pressure  monitoring 
device  used  to  detect  leaks  in  cargo 
tanks.  The  purpose  of  a  cargo  leak 
detection  device  is  to  inform  a  person  in 
charge  of  a  tank  vessel  that  a  leeJc  is 


occurring  so  that  the  Coast  Guard  can  be 
notified  as  required  by  33  CFR  153.203, 
and  appropriate  response  actions  can  be 
initiated. 

(b)  A  cargo  leak  detection  device  must 
meet  the  following  standards: 

(1)  Automatically  compensate  for 
changes  in  cargo  volume  due  to 
temperature; 

(2)  Be  intrinsically  stife  in  accordance 
with  §  111.105—11  of  this  chapter,  or 
explosion  proof  in  accordance  with 
section  §  111.105-9  of  this  chapter; 

(3)  Indicate  the  event  of  a  loss  of 
power  or  failure  of  the  leak  detection 
circuit,  and  monitor  the  condition  of  the 
alarm  circuitry  and  sensor  by  an 
electronic  self-testing  feature; 

(4)  Alarm  before  cargo  in  the  cargo 
tank  declines  to  a  level  of  0.5  percent 
below  the  level  at  which  it  was  loaded 
or  before  the  loss  of  more  than  1000 
gallons  of  cargo  from  the  tank, 
whichever  is  less; 

(5)  Be  designed  to  operate  without 
degradation  in  heavy  seas,  moisture, 
and  varying  weather  conditions;  and 

(6)  Have  audible  and  visible  alarm 
indicators  that  can  be  remotely 
installed. 

Dated:  June  29, 1995. 

G.N.  Naccara, 

Captain,  U.S.  Coast  Guard,  Acting  Chief, 

Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 

[FR  Doc.  95-20619  Filed  8-18-95;  8:45  am] 
BILUNQ  CODE  4ai<M-M 

Research  and  Special  Programs 
Administration 

49  CFR  Part  107 

[Docket  No.  HM-207E,  Notice  No.  95-10| 

RIN  2137-AC70 

Hazardous  Materials  Pilot  Ticketing 
Program 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  To  streamline  administrative 
procedures,  cut  costs,  and  reduce 
regulatory  burdens  on  persons  subject  to 
hazardous  materials  transportation  law, 
RSPA  is  proposing  to  implement  a  pilot 
program  for  ticketing  of  certain 
hazardous  materials  transportation 
violations.  Under  the  program,  RSPA 
would  issue  tickets  for  violations  that 
do  not  have  substantial  impacts  on 
safety.  These  violations  may  include, 
among  others,  operating  under  an 
expired  exemption,  failing  to  register, 
failing  to  maintain  training  records,  and 
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failing  to  file  incident  reports. 

Procedures  imder  this  pilot  program 
would  be  less  complicated  than  current 
procedures  for  civil  penedty  actions,  and 
penalties  would  be  substantially 
reduced  for  persons  who  elect  to  pay  the 
amovmts  assessed  in  the  tickets. 

DATES:  Comments  must  be  received  by 
October  20, 1995. 

ADDRESSES:  Address  comments  to 
Dockets  Unit  (DHM-30),  Hazardous 
Materials  Safety,  RSPA,  U.S. 

Department  of  Transportation, 
Washington,  DC  20590-0001. 

Comments  should  identify  the  docket 
and  notice  niimber  and  five  copies 
should  be  submitted,  when  possible. 
Persons  wishing  to  receive  confirmation 
of  receipt  of  their  comments  should 
include  a  self-addressed,  stamped 
postcard.  The  Dockets  Unit  is  located  in 
Room  8421  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001.  Office  hours  are  8:30  am  to 
5:00  pm,  Monday  through  Friday, 
except  on  public  hoUdays  when  the 
office  is  closed. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  O’Connell,  Jr.,  Director,  Office  of 
Hazardous  Materials  Enforcement,  (202) 
366-4700;  or  Edward  H.  Bonekemper, 
in.  Office  of  the  Chief  Counsel,  (202) 
366-4400,  Reseandi  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Research  and  Special  Programs 
Administration  (RSPA)  is  the 
administration  within  the  Department  of 
Transportation  primarily  responsible  for 
implementing  the  Federal  hazardous 
material  transportation  law,  49  U.S.C. 
5101-5127.  RSPA  does  this  by  issuing 
and  enforcing  the  Hazardous  Materials 
Regulations  (HMR),  49  CFR  parts  171- 
180.  RSPA’s  Office  of  the  Chief  Counsel 
(OCC)  may  initiate  administrative 
proceedings  for  violations  of  the  HMR, 
and  these  proceedings  may  result  in  a 
civil  penalty,  an  order  directing 
comphance  actions,  or  both.  49  CFR 
107.307. 

Administrative  proceedings  are 
initiated  by  mailing  a  notice  of  probable 
violation  to  a  person  believed  to  have 
violated  the  HMR.  49  CFR  107.311.  The 
notice  specifies  the  alleged  violation(s) 
of  the  HMR,  states  the  proposed  pen^ty, 
and  includes  a  copy  of  the  inspection 
report.  Within  30  days  of  receiving  the 
notice,  the  recipient  of  the  notice  may 
admit  the  allegations  by  paying  the 
proposed  pen^ty,  make  an  informal 


response,  or  request  a  formal  hearing.  49 
CFR  107.313, 107.315. 

The  recipient  who  chooses  to  respond 
informally  submits  a  written  response  to 
the  CXHC  to  contest  the  alleged  violations 
or  the  proposed  penalty.  The  OCC 
considers  the  inspection  report,  the 
response,  and  any  additional  evidence 
obtained  to  determine  whether  the 
recipient  committed  the  alleged 
violations  and,  if  so,  the  appropriate 
penalty  in  accordance  with  the  statutory 
criteria  for  penedty  determination,  49 
U.S.C.  5123(c).  See  also  RSPA’s  civil 
penalty  guidelines  at  60  FR  12139 
(March  6, 1995).  If  the  recipient  requests 
an  informal  conference,  an  opportunity 
is  provided  to  supplement  the  written 
response  in  person  or  by  telephone  with 
the  OCC  attorney  and  the  inspector. 
Information  obtained  by  the  OCC  during 
the  informal  conference  becomes  part  of 
the  case  file.  'The  Chief  Counsel  then 
issues  an  order  finding  a  violation  or 
violations  and,  for  each  violation  foimd, 
assesses  a  civil  penalty.  The  order  may 
be  appealed  to  the  RSPA  Administrator. 
See  generally  A9  CFR  107.317, 
107.325(b). 

Alternatively,  the  recipient  may 
request  a  formal  administrative  hearing 
on  the  record  before  an  Administrative 
Law  Judge  (ALJ)  from  the  Department  of 
Transportation’s  Office  of  Hearings.  At 
the  conclusion  of  the  hearing,  the  ALJ 
determines  whether  the  alleged 
violations  have  been  committed  and,  if 
so,  imposes  a  penalty  in  accordance 
with  the  statutory  assessment  criteria. 
Either  party  may  appeal  a  decision  of 
the  ALJ  to  the  RSPA  Administrator.  See 
generally  49  CFR  107.319, 107.325(a). 

At  any  time  during  an  informal  or  a 
formal  proceeding,  ^PA  and  the 
recipient  of  the  notice  may  agree  upon 
an  appropriate  resolution  of  the  case.  49 
CFR  107.327. 

n.  Proposal 

Under  the  proposed  rule,  the 
Associate  AdGninistrator  for  Hazardous 
Materials  Safety  woidd  be  authorized  to 
issue  tickets  for  certain  HMR  violations 
that  ciirrently  are  handled  through  the 
civil  penalty  process.  To  be  included  in 
the  ticketing  program,  a  particular 
violation  must  not  have  a  substantial 
impact  on  safety.  Because  this  program 
is  designed  to  ease  administrative  and 
regulatory  burdens  on  persons  subject  to 
the  HMR,  violations  currently  eligible 
for  letters  of  warning  under  49  CFR 
107.309  generally  will  not  be  included 
in  the  ticketing  program.  Tickets  will 
not  be  issued  on  the  spot  by  inspectors 
following  an  inspection. 

This  program  would  be  a  two-year 
pilot  program.  At  the  end  of  two  years, 
RSPA  would  evaliiate  the  program  in 


terms  of  cost  savings,  time  savings,  and 
impact  on  the  effectiveness  of  its 
conmliance  program. 

RSPA  is  considering  a  number  of 
violations  for  inclusion  in  the  ticketing 
program,  including,  among  others, 
operating  imder  an  expired  exemption, 
failing  to  register,  failing  to  maintain 
training  records,  and  failing  to  file 
incident  reports.  Based  on  comments 
received  and  experience  gained  through 
administration  of  the  ticketing  program, 
additional  types  of  violations  may  be 
added  to  the  program.  These  violations 
will  not  be  processed  under  the 
ticketing  program  if  more  serious 
violations  also  are  alleged.  Violations 
processed  under  the  ti^eting  program 
will  be  considered  prior  violations  in 
the  event  of  future  violations  of  the 
HMR  by  the  same  party. 

RSPA  expects  that  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  would  delegate  ticketing 
.authority  to  the  Director,  Office  of 
Hazardous  Materials  Enforcement 
(OHME)  who  may  redelegate  that 
authority.  RSPA  field  inspectors  would 
conduct  inspections  as  at  present. 
Supervisory  inspectors  then  would 
ev^uate  field  inspector  reports,  and 
tickets  would  be  issued  to  parties  when 
appropriate.  The  ticketing  process 
would  be  limited  to  those  cases 
involving  violations  identified  as 
meeting  safety  risk  criteria  for  ticketing 
estabh^ed  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety. 

The  ticket  would  include  a  statement 
of  the  facts  supporting  the  alleged 
violation.  In  addition,  the  ticket  would 
set  forth  the  maximum  penalty  provided 
for  by  statute,  the  proposed  penalty 
determined  according  to  the  RSPA  civil 
penalty  guidelines,  see  60  FR  12139 
(March  6, 1995),  and  the  ticket  penalty 
amount.  The  tidcet  would  state  that  the 
recipient  must  pay  the  penalty  or 
request  a  hearing  within  30  days  of 
receipt  of  the  ticket. 

'The  civil  penalty  contained  in  the 
ticket  would  be  substantially  less  than 
the  penalty  that  would  be  proposed 
under  current  procedrires  or  that  could 
be  imposed  by  an  ALJ  at  a  hearing.  If  the 
recipient  pays  the  ticket  amormt  and 
states  that  action  to  correct  the  violation 
has  been  taken,  the  matter  would  be 
closed  and  there  would  be  no  further 
agency  action.  If  the  recipient  elects  not 
to  pay  the  ticket  and  requests  a  hearing, 
RSPA  would  forward  the  case  file  to  a 
Coast  Guard  Hearing  Officer  who  would 
review  the  case  in  accordance  with 
Coast  Guard  procedvires  set  forth  at  33 
CFR  1.07.  The  Hearing  Officer  would 
not  be  boimd  by  the  reduced  penalty 
amount  in  the  ticket  and  could  impose 
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a  civil  penalty  as  high  as  the  proposed 
penalty  determined  imder  RSPA’s  civil 
penalty  guidelines.  The  Hearing 
Officer’s  factual  findings  emd  legal 
conclusions  in  a  particular  case  would 
apply  solely  to  that  case.  A  person  could 
appeal  the  decision  of  the  Hearing 
Officer  to  the  Commandant.  United 
States  Coast  Guard. 

A  recipient  would  waive  a  right  to  a 
hearing  by  failing  to  respond  to  the 
ticket  within  30  days.  Moveover,  failure 
to  respond  would  be  deemed  an 
admission  of  the  violation,  and  the 
proposed  penalty  would  be  owed  to 
RSPA.  An  unpaid  proposed  penalty  or 
a  penalty  imposed  by  the  Coast  Guard 
Hearing  Offi^r  or  the  Commandant  on 
appeal  would  constitute  a  debt  owed  to 
the  United  States  Government. 

This  proposed  rule  is  consistent  with 
the  recommendation  in  the  National 
Performance  Review  (DOT02.01)  to 
streamline  the  enforcement  process  by 
implementing  pilot  programs  to  ofi'er 
greater  flexibility  in  enforcement 
methods.  RSPA’s  pilot  program  for 
ticketing  would,  for  certain  violations, 
reengineer  RSPA’s  ourent  program  to 
cut  costs,  simplify  the  processing  of  less 
significant  HI^  violations,  and  achieve 
compliance  through  more  efficient  and 
effective  processes.  The  ticketing 
program  would  create  a  vehicle  for 
recipients  to  more  easily  respond  to 
allegations  of  HMR  violations. 

Comments  are  invited  on  all  of  these 
proposed  procedures. 

ni.  Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  notice  of  proposed  rulemaking  is 
not  considered  a  significant  regulatory  . 
action  tmder  section  3(f)  of  Executive 
Order  12866  and  therefore  is  not  subject 
to  review  by  the  Office  of  Management 
and  Budget.  The  notice  is  not  significant 
according  to  the  Regulatory  Policies  and 
Procedures  of  the  Department  of 
Transportation  (44  FR 11034). 

The  proposed  changes  would  not 
result  in  any  additional  costs  to  persons 
subject  to  the  HMR,  but  would  result  in 
modest  cost  savings  to  a  small  number 
of  them  and  to  the  agency.  Because  of 
the  minimal  economic  impact  of  this 
rule,  preparation  of  a  regulatory  impact 
analysis  or  a  regulatory  evaluation  is  not 
warranted.  This  certification  may  be 
revised  as  a  result  of  public  comment. 

Executive  Order  12612 

This  notice  of  proposed  ralemaking 
has  been  analyzed  in  accordance  with 
the  principles  and  criteria  in  Executive 
Order  12612  (“Federalism”)  and  does 
not  have  sufficient  Federalism  impacts 


to  warrant  the  preparation  of  a 
federalism  eissessment. 

Regulatory  Flexibility  Act 

1  certify  that  this  notice  of  proposed 
rulemaking  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposal 
'does  not  impose  any  new  requirements 
on  persons  subject  to  the  HMR;  thus, 
there  are  no  direct  or  indirect  adverse 
economic  impacts  for  small  imits  of 
government,  businesses  or  other 
organizations. 

Paperyvork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  this  final 
rule. 

List  of  Subjects  in  49  CFR  Part  107 

Administrative  practice  and 
procedmre.  Hazardous  materials 
transportation.  Packaging  and 
containers.  Penalties.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  49 
CFR  Part  107  would  be  amended  as 
follows: 

PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

1.  The  authority  citation  for  Part  107 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127, 44701;  49 
C3TI  1.45, 1.53. 

2.  In  §  107.307,  paragraph  (a)  would 
be  revised  to  read  as  follows: 

§  107.307  General. 

(a)  When  RSPA  has  reason  to  believe 
that  a  person  is  knowingly  engaging  or 
has  knowingly  engaged  in  conduct 
which  is  a  violation  of  the  Federal 
hazardous  material  transportation  law 
or  any  provision  of  this  subchapter  or 
subchapter  C  of  this  chapter,  or  any 
exemption,  or  order  issued  thereimder, 
for  which  RSPA  exercises  enforcement 
authority,  RSPA  may — 

(1)  Issue  a  warning  letter,  as  provided 
in  §  107.309; 

(2)  Initiate  proceedings  to  assess  a 
civil  penalty,  as  provided  in  either 
§107.310  or  107.311; 

(3)  Issue  an  order  directing 
compliance,  regardless  of  whether  a 
warning  letter  has  been  issued  or  a  civil 
penalty  assessed;  and 

(4)  Seek  any  other  remedy  available 
under  the  Federal  hazardous  material 
transportation  law. 

tk  *  *  *  * 

§107.307  [Amended] 

3.  In  addition,  in  §  107.307,  in 
paragraph  (b),  the  wording  “Office  of 


Chief  Counsel”  would  be  revised  to  read 
“RSPA”. 

§107.309  [Amended] 

4.  In  §  107.309,  at  the  beginning  of 
paragraph  (a),  the  wording  “In  addition 
to  the  initiation  of  proceedings  under 

§  107.307  for  the  imposition  of  sanctions 
or  other  remedies,  the”  would  be 
revised  to  read  “The”. 

5.  Section  107.310  would  be  added  to 
read  as  follows: 

§107.310  Ticketing. 

(a)  For  an  alleged  violation  that  does 
not  have  a  substantial  impact  on  safety, 
the  Associate  Administrator  for 
Hazardoxis  Materials  Safety  may  issue  a 
ticket. 

(b)  The  Associate  Administrator 
issues  a  ticket  by  mailing  it  by  certified 
or  registered  mail  to  the  person  alleged 
to  have  committed  the  violation.  The 
ticket  includes: 

(1)  A  statement  of  the  facts  on  which 
the  Associate  Administrator  bases  the 
conclusion  that  the  person  has 
committed  the  alleged  violation; 

(2)  The  maximum  penalty  provided 
for  by  statute,  the  proposed  penalty 
determined  according  to  RSPA’s  civil 
penalty  guidelines  and  the  ticket 
penalty  amount;  and 

(3)  A  statement  that  within  30  days  of 
receipt  of  the  ticket,  the  person  must 
either  pay  the  penalty  in  accordance 
with  paragraph  (d)  of  this  section  or 
request  a  hearing  imder  paragraph  (c)  of 
this  section. 

(c)  If  the  person  requests  a  hearing, 
the  Associate  Administrator  forwards 
the  inspection  report,  ticket  and 
response  to  a  Coast  Guard  Hearing 
Officer.  The  Hearing  Officer  reviews  a 
case  in  accordance  with  Coast  Guard 
procedures  set  forth  in  33  CFR  1.07-15 
to  1.07-65.  Where  in  33  CFR  1.07-15  to 
1.07-65  the  words  "District 
Commander”  appear,  they  will  be 
understood  to  mean  “Associate 
Administrator  for  Hazardous  Materials 
Safety,  RSPA”.  The  Hearing  Officer  may 
impose  a  civil  penalty  that  does  not 
exceed  the  proposed  penalty 
determined  according  to  RSPA’s  civil 
penalty  guidelines  (as  stated  in  the 
ticket).  Tlie  Hearing  Officer’s  findings  of 
fact  and  conclusions  of  law  in  a  case 
apply  only  to  that  case.  The  person  may 
appeal  the  decision  of  the  Hearing 
Officer  to  the  Commandant,  United 
States  Coast  Guard. 

(d)  Payment  of  the  ticket  penalty 
amount  or  the  amoimt  imposed  by  the 
Coast  Guard  Hearing  Officer  must  be 
made  in  accordance  with  the 
instructions  on  the  ticket  or  as 
instructed  by  the  Hearing  Officer. 


Federal  Register  /  Vol.  60,  No.  161  /  Monday,  August  21,  1995  /  Proposed  Rules  43433 


(e)  If  within  thirty  days  of  receiving 
the  ticket  the  person  neither  pays  the 
ticket  amount  nor  requests  a  hearing, 
the  person  has  waived  the  right  to  a 
hearing,  has  admitted  the  violation  and 
owes  the  ticket  penalty  amount  to 
RSPA. 

6.  In  §  107.311,  paragraph  (a)  would 
be  revised  to  read  as  follows: 

§  1 07.31 1  Notice  of  probable  violation. 

(a)  The  Office  of  Chief  Counsel  may 
serve  a  notice  of  probable  violation  on 
a  person  alleging  the  violation  of  one  or 
more  provisions  of  the  Federal 
hazardous  material  transportation  law 
or  any  provision  of  this  subchapter  or 
subchapter  C  of  this  chapter,  or  any 
exemption,  or  order  issued  thereimder. 
***** 

Issued  in  Washington,  DC  on  August  16, 
1995  under  authority  delegated  in  49  CFR 
part  106,  appendix  A. 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  95-20676  Filed  8-18-95;  8:45  ami 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  crther  than  rules  or 
proposed  njles  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 

DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Legal  Description  of  Lands  Transferred 
Pursuant  to  the  National  Forest  and 
Public  Lands  of  Nevada  Enhancement 
Act  of  1988;  Correction  Notice 

AQENCiES:  Bureau  of  Land  Management, 
Interior.  U.S.  Forest  Service, 

Agriculture. 

ACTION:  Correction  notice. 

SUMMARY:  This  notice  makes  a  fifth 
correction  to  Docmnent  No.  89-27518 
published  on  November  24, 1989,  in 
Volume  54  FR,  Pages  48659-48664. 
EFFECTIVE  DATE:  April  26, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  land  transferred  to  the  U.S. 
Forest  Service,  contact  Jeanne  Evenden, 
Lands  Officer,  U.S.  Forest  Service,  Inyo 
National  Forest,  573  N.  Main  Street, 
Bishop,  California  93514.  Regarding 
land  transferred  to  the  Bureau  of  Land 
Management,  contact  Ken  Stowers, 
Realty  Specialist,  Bureau  of  Land 
Management  Nevada  State  Office,  P.O. 
Box  12000,  850  Harvard  Way,  Reno, 
Nevada  89520. 

SUPPLEMENTARY  INFORMATION:  The 
following  corrections  are  made  to 
Document  No.  89-27518  published  on 
November  24, 1989,  in  54  FR  48659- 
48664: 

1.  Page  48663,  first  column,  after  line 
18,  add: 

“Mount  Diablo  Meridian,  California 
T.  1  N.  R.  32  E., 

Sec  27,  all  that  portion  lying  within  the 
State  of  Nevada; 

Sec.  28,  ail  that  portion  lying  within  the 
State  of  Nevada; 

Sec.  29,  all  that  portion  lying  within  the 
State  of  Nevada; 

Sec.  33,  all  that  portion  lying  within  the 
State  of  Nevada; 

••  Sec.  34,  all  that  portion  lying  within  the 
State  of  Nevada; 


Sec.  35,  all  that  portion  lying  within  the 
State  of  Nevada. 

T.  1  S.,  R.  32  E., 

Sec.  3,  all  that  portion  lying  within  the 
State  of  Nevada; 

2.  Page  48664,  third  column,  line  32: 
The  acres  should  read  “705,123.09”. 

3.  Page  48664,  third  column,  line  35: 
The  acres  should  read  “270,649.448”. 
Ann  J.  Morgan, 

State  Director,  Nevada  Bureau  of  Land 
Management. 

Dennis  W.  Martin, 

Supervisor,  Inyo  National  Forest,  U.S.  Forest 
Service. 

(FR  Doc.  95-20573  Filed  8-18-95;  8;45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[SD-e5-002] 

Plant  Variety  Protection  Advisory 
Board;  Open  Meeting 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Plant 
Variety  Protection  Advisory  Board. 

DATES:  Friday,  September  15, 1995, 9 
a.m.  to  5  p.m.,  open  to  the  public. 

ADDRESSES:  The  meeting  will  be  held  in 
the  National  Agricultural  Library 
Building,  Conference  Room  1400 
(Fourteenth  Floor),  Beltsville,  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 

Acting  Commissioner,  Plant  Variety 
Protection  Office,  Room  500,  National 
Agricultiual  Library  Building,  Beltsville, 
Maryland  20705  (301/504-5518). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  section  10(a)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  this  notice  is  given 
concerning  a  Plant  Variety  Protection 
Advisory  Board  meeting.  The  proposed 
agenda  for  the  meeting  will  include 
discussions  of:  (1)  The  interim  draft 
rules  and  regulations  vmder  the  Plant 
Variety  Protection  Act  (amended  1994), 
(2)  long  term  storage  of  tuber-propagated 
varieties,  and  (3)  other  related  topics. 
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Dated:  August  15, 1995. 

Lon  Hatamiya, 

Administrator. 

[FR  Doc.  95-20665  Filed  8-18-95;  8:45  am] 
BILLMD  CODE  3410-02-P 

Foraign  Agricultural  Service 

Assessment  of  Fees  for  Dairy  Import 
Licenses 

AGENCY:  Foreign  Agricultural  Service, 
USDA. 

ACTION:  Notice  of  the  fee  for  dairy 
import  licenses  for  the  1996  quota  year. 

SUMMARY:  This  notice  announces  that 
the  fee  to  be  charged  for  the  1996  quota 
year  for  each  license  issued  to  a  person 
or  firm  by  the  Department  of  Agriculture 
authorizing  the  importation  of  certain 
dairy  articles  which  are  subject  to  tariff- 
rate  quotas  set  forth  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS)  will  be  $113.00  per  license. 
EFFECTIVE  DATE:  January  1, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Warsack,  Dairy  Import  Quota 
Manager,  Import  Policies  and  Programs 
Division,  Room  5531-South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250—1000  or 
telephone  at  (202)  720-2916. 
SUPPLEMENTARY  INFORMATION: 

Regulations  promulgated  by  the 
Department  of  Agricultiure  and  codified 
at  7  CFR  6.20-6.34  provide  for  the 
issuance  of  licenses  to  importers  of 
certain  dairy  articles  which  are  subject 
to  tariff-rate  quotas  set  forth  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS).  Those  dairy 
articles  may  only  be  entered  into  the 
United  States  by  or  for  the  account  of  a 
person  or  firm  to  whom  such  licenses 
have  been  issued  and  only  in 
accordance  with  the  terms  and 
conditions  of  such  licenses  and  the 
regulations. 

The  licenses  are  issued  on  a  calendar 
year  basis,  and  each  license  authorizes 
the  license  holder  to  import  a  specified 
quantity  and  type  of  dairy  article  from 
a  specified  coimtry.  The  use  of  licenses 
by  the  license  holder  to  import  dairy 
articles  is  monitored  by  the  Dairy 
Import  Quota  Manager,  Import 
Licensing  Group,  Import  Policies  and 
Programs  Division,  Foreign  Agricultural 
Service,  U.S.  Department  of  Agriculture 
(the  “Licensing  Authority”)  and  the  U.S. 
Customs  Service. 
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Regulations  at  7  CFR  6.33(a)  provide 
that  a  fee  will  be  charged  for  each 
license  issued  to  a  person  or  fimi  by  the 
Licensing  Authority  in  order  to 
reimburse  the  Department  of 
Agriculture  for  the  costs  of 
administering  the  licensing  system 
under  this  regulation.  The  fee  is  to  be 
based  upon  the  total  cost  to  the 
Department  of  Agricultiire  of 
administering  the  licensing  system 
during  the  calendar  year  preceding  the 
year  for  which  the  fee  is  to  be  charged, 
divided  by  the  average  number  of 
licenses  issued  per  year  for  the  three 
years  preceding  the  year  for  which  the 
fee  is  to  be  assessed. 

Regulations  at  7  CFR  6.33(b)  provide 
that  the  Licensing  Authority  will 
annoimce  the  annual  fee  for  each 
license  and  that  such  fee  will  be  set  out 
in  a  notice  to  be  published  in  the 
Federal  Register.  Accordingly,  this 
notice  sets  out  the  fee  for  the  licenses  to 
be  issued  for  the  1996  calendar  year. 

Notice 

The  total  cost  to  the  Department  of 
Agricultiire  of  administering  the 
licensing  system  during  1995  has  been 
determined  to  be  $413,009.  Of  this 
amount,  $232,508  represents  the  cost  of 
the  staff  and  supervisory  hours  devoted 
directly  to  administering  the  licensing 
system  during  1995  (total  personnel  ^ 
costs  for  the  Import  Licensing  Group  of 
the  Foreign  Agricultiual  Service  equaled 
$126,734;  a  proportionate  share  of  the 
supervisory  costs  devoted  directly  to 
administering  the  licensing  system 
equaled  $105,774);  $91,367  represents 
the  total  computer  costs  to  monitor  and 
issue  import  licenses  during  1995;  and 
$89,134  represents  other  miscellaneous 
.  costs,  including  travel,  postage, 
pubUcations,  forms,  contract  clerical 
assistance,  and  an  ADP  system 
contractor. 

The  average  niunber  of  licenses  issued 
per  year  for  the  three  years  immediately 
preceding  1996  has  b^n  determined  to 
be  3,670.  Accordingly,  notice  is  hereby 
given  that  the  fee  for  each  license  issued 
to  a  person  or  firm  for  the  1996  calendar 
year,  in  accordance  with  the  regulations 
codified  at  7  CFR  6.20-6.34,  will  be 
$113.00  per  license. 

Issued  at  Washington,  D.C.  the  9th  day  of 
August,  1995. 

Richard  P.  Waraack, 

Licensing  Authority. 

[FR  Doc  95-20668  Filed  8-18-95;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Biireau  of  the  Census. 

Title:  Aimual  Survey  of  Government 
Eim)loyment. 

Form  Number(s):  E-1,  E-2,  E-3,  E-4, 
E— 6,  E— 7,  E— 9. 

Agency  Approval  Number:  0607- 
0452. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  21,234  hours. 

Number  of  Respondents:  13,639. 

Avg  Hours  Per  Response:  1  hour  and 
4  minutes. 

Needs  and  Uses:  The  Census  Bureau 
requests  a  three  year  extension  of  the 
current  OMB  approval  of  seven  data 
collection  forms  used  in  the  Annual 
Smrvey  of  Government  Employment.  In 
this  survey  data  are  collected  on  state 
and  local  government  employment  and 
wages.  Each  form  is  tailored  to  the 
particular  size  and  type  of  government 
to  be  surveyed.  The  Bureau  of  Economic 
Analysis  uses  these  data  to  develop  the 
public  sector  components  of  the  gross 
domestic  product  and  national  income 
accounts  and  to  develop  personal 
income  statistics.  The  Department  of 
Housing  and  Urban  Development 
determines  the  allocation  of  operating 
subsidies  to  local  housing  authorities 
based  on  this  survey.  The  Bureau  of 
Labor  Statistics  uses  data  fiom  this 
survey  to  assist  in  the  benchmarking  of 
state  and  local  government  components 
of  its  monthly  employment  and  earnings 
statistics.  In  addition,  state  and  local 
government  officials,  public  interest 
groups,  and  professional  organizations 
use  these  data  for  analysis  and  study. 

Affected  Public:  State,  local  or  local 
government. 

Frequency:  Annually. 

Resmndent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  EKX 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14^  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building,  Washington,  DC  20503. 


Dated:  August  16, 1995. 

Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 

[FR  Doc.  95-20659  Filed  8-18-95;  8:45  am] 
BILLMO  CODE  3510-07-F 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1996  National  Content  Survey  — 
Reinterview  Instruments. 

Form  Numbeiis):  None-computer 
screens. 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  17,010  hours. 

Number  of  Respondents:  34.020. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  Tne  1996  National 
Content  Survey  (NCS)  will  play  a 
crucial  role  in  determining  the  subject 
content  and  specific  question  wording 
of  the  2000  census  questionnaires.  In 
addition,  the  survey  will  provide  critical 
information  for  formulating  and  refining 
decisions  regarding  questionnaire 
design,  population  coverage,  data 
capture  technology,  and  administrative 
records  notification.  The  survey  will 
also  test  certain  race  and  ethnic  issues. 

A  reinterview  will  be  conducted  to 
assess  the  accuracy  and  reliability  of  the 
information  collected  in  the  survey. 
Telephone  reinterviews  will  be 
conducted  using  CATI  software  with 
households  who  complete  and  mail 
back  a  survey  form.  Both  simple-form 
and  sample-form  recipients  will  be 
included  in  reinterview.  The  simple- 
form  reinterview  is  designed  to  assess 
whether  alternative  rostering  techniques 
result  in  higher  within-household 
coverage  error  and  to  analyze  content  of 
the  race  and  Hispanic  origin  questions. 
The  sample-form  reinterview  is 
designed  to  measure  the  reliability  of 
multiple  question  versions  by 
comparing  responses  from  the  1996  NCS 
to  responses  in  the  reinterview. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One-time  only. 

Respondent’s  Obligation:  Mandatory. 

0\&  Desk  Officer:  Maria  Gonzalez, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
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5312, 14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  August  16, 1995. 

Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 

[FR  Doc.  95-20660  Filed  8-18-95;  8:45  am] 
BILIJNG  CO06  3S10-07-f 


Agency  Fonn  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  QnaiteTly  Survey  of  Residential 
Alterations  and  Repairs. 

Form  Numbeifs):  SORAR-705. 

Agency  Approval  Number:  0607- 
0130. 

Type  of  Request:  Extension  of  a 
ciurently  approved  collection. 

Burden:  2,000  hours. 

Number  of  Respondents:  2,000. 

Avg  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  The  Census  Bureau 
conducts  the  Quarterly  Survey  of 
Residential  Alterations  and  Repairs  to 
collect  information  on  real-property 
improvements  and  repairs  from  a 
sample  of  owners  or  designated 
representatives  of  rental  or  vacant 
residential  housing  units.  We  mail  this 
survey  quarterly  to  respondents  over  a 
one-year  period.  We  use  data  gathered 
in  this  siuTrey  as  a  component  to  our 
published  estimates  of  expenditures  for 
residential  upkeep  and  improvement. 
Data  on  improvements  and  repairs  to 
owner  occupied  housing  units  are 
gathered  in  the  Consumer  Expenditures 
Survey  and  are  also  incorporated  into 
published  estimates.  Estimates  are  used 
by  a  variety  of  private  businesses  and 
trade  associations  for  marketing  studies, 
economic  forecasts,  and  assessments  of 
the  construction  industry.  They  also 
provide  all  levels  of  government  with  a 
tool  to  evaluate  economic  policy  and 
measine  progress  towards  established 
goals.  For  example,  the  Bureau  of 
Economic  Analysis  uses  the 
improvement  statistics  to  develop  the 
structm«s  component  of  gross  private 
domestic  investment  in  the  national 
income  and  product  accounts. 

Affected  Public:  Individuals  or 
households.  Businesses  or  other  for- 


profit,  and  State,  local  or  tribal 
governments. 

Frequency:  Quarterly. 

Respondent’s  Obligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14ffi  and  Constitution  Avenue, 

NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  August  15, 1995. 

Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office . 
of  Management  and  Organization. 

(FR  Doc.  95-20620  Filed  8-18-95;  8:45  am] 
BILUNQ  CODE  3Sia-07-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS) 
Demonstration  Project  in  Europe 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice  of  a  CHAMPUS 
demonstration  project  to  be 
implemented  in  Europe, 

SUMMARY:  On  September  2, 1994,  59  FR 
45668,  DoD  published  a  Notice  of  a 
CHAMPUS  demonstration  project  to  be 
implemented  in  Emope.  This  notice  is 
to  exercise  the  first  of  two  option  years 
for  the  CHAMPUS  Demonstration 
Project  in  Europe. 

While  the  U.S.  Military  European 
Health  Care  Delivery  System  has  gone 
through  many  changes  and  adjustments 
over  the  past  eighteen  months,  made 
necessary  in  great  part  due  to  the 
military  force  reductions  in  Europe,  the 
Department  has  noted  significant 
improvement  in  health  care  delivery 
services  for  its  beneficiaries  since  the 
initiation  of  the  demonstration  project. 
Service  members  and  their  families, 
particularly  those  in  remote  areas,  have 
experienced  improved  access  to  health 
care  service.  Billing  practices,  once  a 
source  of  major  dissatisfaction  among 
local  providers,  have  been  streamlined, 
resulting  in  far  fewer  pa5mient  delays. 

A  firm  foundation  has  now  been 
established  for  European-wide  TRICARE 
Preferred  Provider  Network,  and  many 
host  nation  health  care  providers,  of  all 
specialties,  throughout  Europe,  are 


interested  in  participating.  While  great 
strides  have  l^en  made,  the 
formalization  and  stabilization  of  the 
network  remains  to  be  accomplished.  As 
earliest  attention  has  been  focused 
primarily  on  remote  or  underserved 
areas  which  have  experienced 
significant  reduction  or  elimination  of 
military  medical  services,  the  progress 
which  has  been  made  to  date  is  most 
encouraging.  Although  demonstration 
participation  is  limited  to  family 
members  of  active  duty  beneficiaries, 
the  achievement  of  a  sound  network  of 
providers  will  benefit  immensely  all  of 
our  beneficiaries  in  Europe.  It  is  oiur 
intent  to  continue  the  great  strides 
which  have  been  made  thus  far  as  a 
result  of  this  demonstration  project  and 
to  build,  during  the  next  year,  on  the 
progress  which  has  been  made  during 
the  last. 

EFFECTIVE  DATE:  October  1. 1995. 

POINT  OF  contact:  Carol  Ortega,  Senior 
Health  Policy  Analyst,  OASD(HA)(HSF 
Policy),  (703)  697-6975. 

Dated:  August  15, 1995. 

LM.  Bynum, 

Alternate  OSD  Liaison  Officer,  Department 
of  Defense. 

(FR  Doc.  95-20569  Filed  8-18-95;  8:45  am] 
BILLING  CODE  S000-04-M 


Department  of  the  Army 

Environmental  Assessment  for 
Disposal  and  Reuse  of  the  Crime 
Records  Center,  Fort  Holabird, 
Maryland 

agency:  Department  of  the  Army, 
Department  of  Defense. 

ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  Public 
Law  100-526,  the  Defense 
Authorizations  and  Amendments  and 
Base  Closure  and  Realignment  Act  of 
1988,  the  Defense  Base  Closure  and 
Realignment  Commission  recommended 
the  partial  closure  of  Fort  Holabird, 
Maryland,  that  houses  the  Crime 
Records  Center.  This  recommendation 
became  law  on  January  5, 1989. 

The  environmental  assessment 
evaluates  the  environmental  impacts 
associated  with  the  disposal  and  reuse 
of  the  property  after  the  partial  closure 
of  Fort  Holabird.  The  Crime  Records 
Center  is  to  be  realigned  to  Fort  Belvoir, 
Virginia,  as  recommended  by  the 
Defense  Base  Closure  and  Realignment 
Commission.  The  environmental 
assessment  evaluated  two  potential 
alternatives  that  were  developed  by  the 
Army  in  cooperation  with  the  City  of 
Baltimore.  No  preferred  alternative  has 
been  selected.  Alternative  1  is  to  offer 
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the  6-acre  parcel  for  sale  on  a 
competitive  basis  to  the  private  sector 
for  industrial  development  similar  to 
that  in  the  surrounding  Fort  Holabird 
Industrial  Park.  It  is  anticipated  up  to 
three  industrial/manufacturing 
operations  could  be  located  on  the 
property,  associated  parking  facilities, 
and  infrastructure.  Access  to  the  facility 
would  be  through  the  Fort  Holabird 
Industrial  Park  on  South  Road. 

Alternative  2  is  to  offer  the  6-acre 
parcel  for  sale  on  a  competitive  bid 
basis  to  the  private  sector  for 
development  into  a  low  density  housing 
(4  units  per  acre)  development,  similar 
to  that  adjacent  to  the  site.  Under  this 
alternative,  approximately  24  homes 
and  associated  infrastructure  would  be 
constructed.  Access  to  the  housing 
development  would  be  from  Detroit 
Avenue  and  Oak  Avenue. 

The  only  alternative  to  the  proposed 
action  is  the  no-action  alternative. 
Implementation  of  the  no-action 
alternative  would  result  in  the  facility 
remaining  fenced,  maintained  by  the 
Army  and  closed  to  the  public.  The 
Army  would  patrol  the  area 
periodically,  maintain  security, 
infrastructure  and  utilities,  and 
structures  to  prevent  deterioration  of 
systems.  Land  management  activities 
would  continue  to  the  extent  necessary 
to  prevent  nuisance  conditions.  The 
proposed  disposal/reuse  of  the  6-acre 
Crime  Records  Center  parcel  of  Fort 
Holabird  does  not  constitute  a  major 
federal  action  significantly  affecting  the 
hiunan  environment. 

DATES:  Written  public  comments  and 
suggestions  will  be  accepted  on  or 
before  September  20, 1995. 

ADDRESSES:  Copies  of  the 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  can  be 
obtained  by  writing  to  the  U.S.  Army 
Corps  of  Engineers,  Attn:  Ms.  Maria  de 
la  Torre  (CENAB-PL-EM),  P.O.  Box 
1715,  Baltimore,  Maryland  21203-1715, 
within  30  days  of  the  date  of  publication 
of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Maria  de  la  Torre  at  410-962-4698. 

Dated:  August  15, 1995. 

Raymond  J.  Fatz, 

Acting  Deputy  Assistant  Secretary  of  the 
Army  (Environment,  Safety  and  Occupational 
Health).  OASA  (IL6-E). 

IFR  Doc.  95-20666  Filed  8-18-95;  8:45  am] 
BILUNG  CODE  3710-08-M 

Record  of  Decision  on  the  Final 
Environmentai  impact  Statement,  Fort 
Devens,  Massachusetts 

AGENCY:  Department  of  the  Army,  DoD. 


ACTION:  Notice  of  availability. 

SUMMARY:  In  compliance  with  the 
National  Environmental  Policy  Act  and 
its  implementing  regulations 
promulgated  by  the  President’s  Council 
on  Environmental  Quality,  the  Army 
has  prepared  a  Record  of  Decision 
(ROD)  pertaining  to  the  Final 
Environmental  Impact  Statement  (FEIS) 
for  disposal  and  reuse  of  property  at 
Fort  Devens,  Massachusetts.  In  the  ROD 
the  Army  states  its  intention  to  retain  a 
Reserve  Enclave  on  the  Main  and  South 
Posts  of  Fort  Devens,  and  to  dispose  of 
the  remaining  excess  property. 
Consistent  with  the  President’s  Five- 
Point  Initiative  to  Revitalize  Base 
Closure  Communities,  which  is 
intended  to  foster  economic 
development  and  job  creation,  the  Army 
will  dispose  of  the  property  consistent 
with  the  requests  received  through  the 
federal  screening  process;  and  transfer 
all  remaining  property  to  the  Local 
Redevelopment  Authority,  the 
Massachusetts  Government  Land  Bank, 
for  use  in  conformance  with  the  Reuse 
Plan  and  Bylaws  approved  by  the 
Communities  of  Ayer,  Harvard  and 
Shirley. 

Based  on  the  ROD,  the  Army  will 
initiate  the  property  disposal  process  at 
Fort  Elevens  consistent  with  the 
methodology  described  in  the 
Environmentai  Impact  Statement. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  E.  Brown,  New  England  Division, 
U.S.  Army  Corps  of  Engineers,  424 
Trapelo  Road,  Waltham,  MA  02254- 
9149  or  call  (617)  647-8536. 

Dated:  August  15, 1995. 

Raymond  J.  Fatz, 

Acting  Deputy  Assistant  Secretary  of  the 
Army  (Environment,  Safety  and  Occupational 
Health).  OASA  (IL&-E). 

[FR  Doc.  95-20667  Filed  8-18-95;  8:45  am) 
BILLING  CODE  371(M)&-M 


DEPARTMENT  OF  ENERGY 

Record  of  Decision;  York  County 
Energy  Partners  Cogeneration  Facility, 
York  County,  Pennsylvania 

agency:  Department  of  Energy. 

ACTION:  Record  of  Decision;  York 
County  Energy  Partners  Cogeneration 
Facility  of  the  Clean  Coal  Technology 
Demonstration  Program  in  North 
Codorus  Township,  York  County, 
Pennsylvania. 

SUMMARY:  The  Department  ofJEnergy 
(the  Department)  has  prepared  an 
Environmental  Impact  Statement  (EKDE/ 
EIS-0221)  to  assess  the  environmental 
and  human  health  impacts  associated 


with  construction  and  operation  of  the 
York  County  Energy  Partners,  L.P. 

(YCEP)  Cogeneration  Facility  on  a  38- 
acre  (15.4-hectare)  parcel  in  North 
Codorus  Township,  York  County,  PA. 
After  careful  consideration  of  these 
impacts,  along  with  Clean  Coal 
Technology  Program  goals  and 
objectives,  the  Department  has  decided 
to  provide  $75  million  (approximately 
17  percent  of  total  project  cost)  in 
federal  funding  support  for  the  design, 
construction,  and  operation  of  a 
nominal  250-megawatt  coal-fired, 
cogeneration  facility  demonstrating 
utility-scale  atmospheric  circulating 
fluidized  bed  (ACFB)  technology. 

Concerns  were  expressed  by  the 
Pennsylvania  Game  Commission 
regarding  effects  on  wildlife  habitats 
and  by  the  Pennsylvania  Bureau  for 
Historic  Resources  on  adverse  impacts 
to  historic  properties.  The  Department 
met  with  the  Pennsylvania  Game 
Commission  and  received  a  list  of 
mitigation  measures  the  Commission 
believes  would  be  adequate  to  mitigate 
the  impacts  to  wildlife  habitats  on  Game 
Commission  lands.  The  Department  also 
negotiated  a  Memorandum  of 
Agreement  with  the  Pennsylvania 
Biuoau  for  Historic  Resources  that 
requires  YCEP  to  perform  nontraditional 
mitigation  measures.  To  resolve  issues 
related  to  volatile  organic  compound 
(VOC)  emissions  from  the  cooling  tower, 
the  Pennsylvania  Department  of 
Environmental  Resources  (PADER) 
incorporated  mandatory  monitoring 
requirements  into  the  project’s  air 
permit,  which  was  issued  on  July  25, 
1995.  These  requirements,  and  any 
subsequent  mitigation  actions  required 
through  regulations,  will  be  enforced 
through  the  air  permit. 

The  Department’s  decision  to  provide 
cost-shared  federal  funding  for  the 
YCEP  Cogeneration  Facility  is 
contingent  on  YCEP  fulfilling  its 
obligations  to  complete  the  actions 
described  in  this  Record  of  Decision  and 
in  the  Mitigation  Action  Plan  prepared 
by  the  Department  for  this  YCEP  project. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information  on  the 
Department’s  activities  related  to  this 
project,  please  contact  Dr.  Suellen  A. 
Van  Ooteghem,  Environmental  Project 
Manager,  Morgantown  Energy 
Technology  Center,  3610  Collins  Ferry 
Road,  Morgantown,  WV  26507-0880  or 
call  (304)  285-5443. 

For  further  information  on  the 
Department’s  National  Environmental 
Policy  Act  process,  please  contact  Carol 
M.  Borgstrom,  Director,  Ofilce  of  NEPA 
Policy  and  Assistance  (EH-42),  U.S. 
Department  of  Energy,  1000 
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Independence  Avenue,  SW., 

Washington,  DC  20585,  or  call  either 
(202)  586-4600  or  (800)  472-2756. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  prepared  this  Record  of 
Dedsion  pursuant  to  Council  on 
Environmental  Quality  regulations  for 
implementing  the  provisions  of  the 
National  Environmental  Policy  Act  (40 
CFR  Parts  1500-1508)  and  Department 
regulations  (10  CFR  Part  1021).  This 
Record  of  Decision  is  based  on  the 
Department  of  Energy’s  Final 
Environmental  Impact  Statement  for  the 
YCEP  Cogeneration  Facility  (DOE/EIS- 
0221). 

An  overall  National  Environmental 
Policy  Act  compliance  procedure  was 
developed  for  the  Clean  Coal 
Technology  Demonstration  Program  that 
includes  consideration  of  both 
programmatic  and  project-specific 
environmental  impacts  dining  and  after 
the  process  of  selecting  a  project.  The 
procedme  is  called  “tiering”  (40  CFR 
1508.28),  and  refers  to  the  coverage  of 
general  matters  in  a  broader 
Environmental  Impact  Statement  (e.g., 
the  Programmatic  Environmental  Impact 
Statement  for  the  Clean  Coal 
Technology  Demonstration  Program), 
with  subsequent  narrower  statements  or 
environmental  analyses  incorporating 
by  reference  those  general  discussions 
foimd  in  the  broader  programmatic 
document.  A  project-specific  document, 
therefore,  concentrates  solely  on  the 
issues  specific  to  the  particular  project 
being  considered. 

The  Department  procedure  has  three 
principal  elements.  The  first  element 
involved  preparation  of  a  . 
comprehensive  Programmatic 
Environmental  Impact  Statement  for  the 
Clean  Coal  Technology  Demonstration 
Program  (DOE/EIS-0146,  November 
1989)  to  address  the  potential 
environmental  consequences  of 
widespread  commercialization  of  up  to 
22  successfully  demonstrated  clean  coal 
technologies  by  the  year  2010.  The 
Programmatic  Environmental  Impact 
Statement  evaluated  (1)  a  no-action 
alternative  that  assumed  the  Clean  Coal 
Technology  Demonstration  Program  was 
not  continued  and  that  conventional 
coal-fired  technologies  with  flue  gas 
desulfurization  controls  would  be  used 
for  new  plants  or  as  replacements  for 
existing  plants  that  are  retired  or 
refurbished,  and  (2)  a  proposed  action 
that  assumed  that  Clean  Coal 
Technology  Demonstration  Program 
projects  would  be  selected  for  binding 
and  that  successfully  demonstrated 
technologies  would  imdergo  widespread 
commercialization  by  2010. 


The  second  element  involved 
preparation  of  a  preselection 
environmental  review  of  project-specific 
environmental  data  and  analyses  ^at 
the  Clean  Coal  Technology 
Demonstration  Program  offerors  were 
required  to  supply  to  the  Elepartment  as 
part  of  their  Clean  Coal  Technology 
Demonstration  proposal  or  site  change. 

The  third  element  consists  of 
preparing  site-specific  National 
Environmental  Policy  Act  documents 
for  each  selected  project.  As  part  of  this 
overall  strategy,  the  YCEP  Cogeneration 
Facility’s  Environmental  Impact 
Statement  draws  upon  the 
Programmatic  Environmental  Impact 
Statement  and  preselection 
environmental  reviews  that  analyzed 
various  alternatives  and  scenarios  (e.g., 
alternative  technologies). 

Project  Description 

YCEP  (a  wholly-owned,  project 
company  of  Air  Products  and 
Chemicals,  Inc.)  plans  to  provide  steam 
to  the  P.H.  Glatfelter  Company  paper 
mill  and  power  to  Metropolitan  Edison 
Company  (Met-Ed)  through  the 
construction  and  operation  of  a  nominal 
250-megawatt  coal-fired  cogeneration 
facility  with  one  atmospheric 
circulating  fluidized  bed  (ACFB)  boiler 
and  a  pollution  control  system 
consisting  of  a  baghouse  to  control 
emissions  of  particulates  (PMio), 
selective  non-catalytic  reduction  for 
reducing  emissions  of  oxides  of  nitrogen 
(NOx),  and  limestone  injection  for 
reducing  emissions  of  sulfur  dioxide 
(SO2)  and  acid  aerosol  emissions. 

Carbon  monoxide  (CO)  and  volatile 
organic  compound  (VOC)  emissions  will 
be  controlled  through  utilization  of  an 
efficient  combustion  process.  In 
addition,  the  facility  will  be  equipped 
with  a  continuous  emissions  monitoring 
(CEM)  system,  which  will  continuously 
measure  and  record  flue  gas  volumetric 
flowrate  and  temperature;  opacity;  and 
sulfur  dioxide  (SO2),  oxides  of  nitrogen 
(NOx),  and  either  carbon  dioxide  (CO2), 
or  oxygen  (O2)  concentrations.  This 
project  was  selected  imder  the 
Department’s  Clean  Coal  Technology 
Demonstration  Program  to  demonstrate 
the  commercial  viability  of  using  utility- 
scale  ACFB  technology  in  a 
cogeneration  facility  to  generate  electric 
power  and  steam.  Construction  of  the 
facility  will  take  3  years;  the 
demonstration  period  will  last  24 
months. 

The  facility  will  be  located  on  a  38- 
acre  (15.4-hectare)  site  in  North  Codorus 
Township  in  York  Coimty,  PA  across 
Codorus  Creek  from  the  P.  H.  Glatfelter 
Company  paper  mill.  It  is  designed  to 
operate  continuously  (24  hours  a  day. 


365  days  per  year),  with  the  exception 
of  outages  for  maintenance  purposes. 
Output  of  the  facility  will  range  from 
114  to  227  megawatts  (net)  depending 
on  Met-Ed’s  hourly  power  requirements. 
Steam  generated  in  the  ACFB  boiler  will 
be  used  to  drive  a  ste€un  turbine  to 
produce  electricity  for  sale  to  Met-Ed. 

Up  to  400,000  pounds/hour  of  high 
pressme  steam  will  be  sold  to  the  P.  H. 
Glatfelter  Company. 

There  are  currently  many  small, 
mostly  industrial,  ACFB  units  in 
existence  in  the  United  States.  The  large 
(250-megawatt  electric  and  greater) 
single-boiler  utility-scale  ACFB, 
however,  is  not  yet  widely  accepted  as 
commercial  technology  in  the  risk- 
averse  utility  market.  Thus,  actions 
involving  large  capital  expenditures 
would  usually  be  imdert^en  using  only 
well  established,  proven,  conventional 
technolomes. 

One  of  Jie  purposes  of  the  Clean  Coal 
Technology  Demonstration  Program, 
however,  is  to  accelerate  technological 
demonstration  of  developing 
technologies.  The  Department  believes 
that  the  development  of  the  Foster 
Wheeler  ACFB  technology  to  be 
demonstrated  by  the  YCEP  Cogeneration 
Facility  project  will  accelerate  the 
commercialization  of  ACFB  technology 
and  further  the  deplo)mient  of  ACFB 
clean  coal  technology.  The  Department 
will  fund  this  cogeneration  project  at 
approximately  17  percent  of  total  cost. 
This  represents  a  relatively  low  level  of 
funding,  compared  to  other  Clean  Coal 
Technology  demonstration  projects,  and 
indicates  that  the  Department 
acknowledges  the  approaching  maturity 
of  ACFB  technology. 

A  unique  featine  of  the  YCEP 
Cogeneration  Facility  is  the  scale  of  the 
fluidized-bed  unit  in  terms  of  steam 
production.  The  imit  will  produce  2.1 
million  poimds  per  hour  (MMlb/hr)  of 
steam,  which  is  25  percent  larger  than 
any  other  vmit  built,  imder  construction, 
or  being  planned  with  a  single  boiler. 
The  scale  at  which  this  project  is  to  be 
demonstrated  (i.e.,  utility-scale)  is  of 
importance,  since  another  chief  goal  of 
the  Clean  Coal  Technology 
Demonstration  Program  is  to  see  that 
more  efficient  and  environmentally 
responsive  coal  technologies  have  been 
demonstrated  at  the  utility-scale  by  the 
year  2000  and  are  available  for  replacing 
the  existing  inventory  of  aging  utility 
boilers  in  the  United  States. 

ACFB  boilers  have  several  unique 
operating  characteristics  which 
differentiate  them  from  more 
conventional  boiler  technologies.  The 
Foster  Wheeler  boiler  design  to  be 
demonstrated  by  YCEP  will  utilize  a 
water-cooled  full  division  wall  to 
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consequence  of  the  no-action 
alternative).  After  reviewing  all 
potential  environmental  effects,  the 
Department  has  determined  that  its 
preferred  alternative  is  to  provide  cost- 
shared  financial  assistance  for  the  YCEP 
Cogeneration  FaciUty  at  the  North 
Codorus  Township  site. 

Preferred  Alternative 

The  preferred  alternative, 
implementation  of  the  proposed  action, 
is  the  provision  of  approximately  $75 
million  in  cost-shared  federal  funding 
support  for  the  design,  construction, 
and  operation  of  a  single-boiler  utility- 
scale  cogeneration  facility  utilizing 
atmospheric  circulating  fluidized  bed 
(ACFB)  technology  at  the  38-acre  (15.4- 
hectare)  site  in  North  Codorus 
TownsWp  in  York  County,  PA. 

Alternative  Site  Location 
Construction  and  operation  of  the 
YCEP  227-megawatt  (net)  Cogeneration 
Facility  at  an  alternative  site  in  West 
Manchester  Township  would  be  similar 
to  the  preferred  alternative.  A 
continuously  operating  conventional 
wet  cooling  unit  system  would  be 
utilized  for  process  heat  dissipation  and 
condensation  of  steam  to  water  in  the 
steam  turbine  condenser.  Mechanical 
draft  cooling  imits  would  be  utilized 
and  the  heat  transfer  mediiun  would  be 
fiesh  water.  Cooling  imit  blowdown 
would  be  minimized.but  some 
blowdown  would  be  required  to  prevent 
excessive  buildup  of  dissolved  solids 
that  result  in  scale  formation  and 
corrosion.  The  blowdown  volume 
would  vary,  depending  on  the  number 
of  cycles  of  concentration  (projected  to 
be  8  to  12  cycles).  The  steam  generated 
in  the  ACFB  boiler  would  be  used  to 
drive  a  steam  turbine  to  produce 
electricity  for  piuchase  by  Met-Ed,  and 
a  portion  of  the  high  pressure  steam 
exiting  the  steam  turbine  would  be  sold 
to  the  J.E.  Baker  Company  for  use  in 
their  dolomite  brick  manufactiuing 
operations.  During  periods  when  steam 
would  not  be  available  fiom  the  ACFB 
boiler  within  the  cogeneration  facility, 
YCEP  would  utilize  back-up  natural  gas 
boilers  to  provide  steam. 

No  Action 

Under  the  no-action  alternative,  the 
Department  would  not  provide  cost- 
shared  federal  funding  support  for  the 
YCEP  cogeneration  facility,  and  the 
design,  construction,  and  operation  of  a 
single-boiler  utility-scale  ACFB 
technology  applied  to  a  cogeneration 
facility  at  the  38-acre  (15.4  hectare)  site 
in  North  Codorus  Township  in  York 
County,  PA  would  not  take  place. 
Because  YCEP  would  be  unable  to 


satisfy  the  criteria  dictated  by  the 
agreement  to  deliver  electricity  to  Met- 
Ed,  the  cogeneration  facility  would  not 
be  constructed  without  financial 
assistance  from  the  Department.  The 
Pennsylvania  PUC  order  made  Met-Ed’s 
obligation  conditional  on  the 
Department’s  actual  co-funding  of  the 
project. 

Under  the  no-action  alternative,  it  is 
reasonable  to  assume  that  some  means 
to  meet  possible  long-term  needs  for 
electrical  power  in  the  region  would  be 
required.  Futxue  electricity  demands 
could  be  met  by  purchasing  power  from 
new  non-utility  generators,  purchasing 
power  from  the  existing  power  pool, 
conducting  purchase  transactions 
outside  the  pool  with  private  entities,  or 
constructing  new  gas-  or  coal-fired 
facilities. 

Thus,  for  the  purposes  of  ajialyzing 
and  making  comparisons  between  the 
preferred  alternative  and  the  reasonably 
foreseeable  consequences  of  the  no¬ 
action  alternative,  construction  and 
operation  of  the  cogeneration  facility  at 
the  North  Codorus  site  was  compared  to 
three  different  options  for  meeting 
project  capacity  requirements  imder  the 
no-action  alternative. 

Construction  and  operation  of  a  227- 
megawatt  natural  gas-fired  combined- 
cycle  facility  was  one  of  the  no-action 
alternative  options  analyzed.  The 
primary  fuel  for  this  facility  would  be 
natural  gas  supplied  by  a  single  pipeline 
to  the  facility.  The  pipeline  would  be 
supplied  through  a  series  of  gas 
transmission  lines,  most  likely 
originating  from  a  supply  source  in  the 
Gulf  of  Mexico  area.  TTie  227-megawatt 
gas-fired  combined-cycle  facility  would 
have  an  expected  gas  consumption  rate 
of  16  billion  cubic  feet  per  year.  A  back¬ 
up  fuel  supply  (typically  fuel  oil)  would 
be  required  for  times  when  natural  gas 
supply  is  interrupted.  No  associated 
steam  host  would  be  built. 

The  second  no-action  alternative 
option  analyzed  was  construction  and 
operation  of  a  227-megawatt  coal-fired 
twin-boiler  exempt  wholesale  generator 
facility  consisting  of  two  114-megawatt 
ACFB  imits  with  no  associated  steam 
host  or  related  air  emissions  reductions. 

The  final  option  analyzed  under  the 
no-action  alternative  was  energy  and 
capacity  purchases  from  the 
Pennsylvania-New  Jersey-Maryland 
(PJM)  Interconnection  Power  Pool.  The 
PJM  power  pool  consists  of  538 
generating  units  representing  an 
installed  capacity  of  55,575  megawatts, 
connected  to  approximately  6,800  miles 
of  high  voltage  transmission  lines 
throughout  the  PJM  region.  No 
construction  would  be  associated  with 
this  alternative,  and  future  potential 


short-falls  in  long-term  power  needs 
may  still  need  to  be  addressed. 

Alternative  Site  Analysis 

The  Department  would  not  be  the 
owner-operator  of  the  YCEP 
Cogeneration  Facility.  Therefore,  the 
Department’s  evaluation  of  the  project’s 
reasonable  site  alternatives  focused  on  a 
review  of  the  site  selection  study  and 
criteria  prepared  by  the  Industrial 
Participant.  Air  Product’s  extensive  site 
search  extended  over  IVz  years,  and 
sites  were  evaluated  based  on  the 
following  criteria:  location  within  Met- 
Ed’s  service  territory,  in  or  near  major 
electrical  load  centers,  near  a  large  user 
of  steam,  and  near  areas  where 
interconnection  to  the  utility’s  electrical 
grid  would  be  practical;  reasonable 
access  to  rail  lines  for  fuel  delivery  and 
other  major  infrastructure;  unzoned, 
zoned  or  reserved  for  industrial  use;  and 
environmental  acceptability.  During  the 
site  search.  Air  Products  evaluated 
potential  sites  in  each  of  Met-Ed’s  three 
service  areas.  The  two  sites  selected  for 
detailed  analysis  in  the  Final 
Environmental  Impact  Statement,  the  P. 
H.  Glatfelter  Company  property  in  North 
Codorus  Township  and  the  J.E.  Baker 
Company  site  in  West  Manchester 
Township,  appeared  to  meet  all  of  the 
criteria. 

Four  alternative  routes  for  the 
electrical  interconnection  were 
originally  considered  by  YCEP  and 
reviewed  by  the  Department.  After 
initial  review,  one  alternative  was 
eliminated  and  three  variations  of 
another  alternative  were  added  for  the 
more  detailed  investigation.  Four  major 
factors  were  considered  in  selecting  the 
utility  corridor:  (1)  Achieving  Met-Ed’s 
guidelines  for  placing  new  electrical 
lines;  (2)  satisfying  certain  land  use 
objectives;  (3)  minimizing 
eninronmental  effects;  and  (4)  providing 
accessibility  for  construction  and 
maintenance.  Evaluation  criteria  were 
identified  for  each  of  these  four  factors. 
In  addition  to  the  YCEP  evaluation,  the 
Department  made  site  visits  to  view 
first-hand  the  various  routes  and  to 
assess  potential  impacts  from  the 
electrical  interconnection.  In  addition, 
the  Pennsylvania  Came  Commission 
was  consulted  and  a  field  review  was 
conducted  to  ensure  that  the  final 
corridor  selection  was  acceptable  to  the 
Pennsylvania  Came  Commission. 

Environmentally  Preferred  Alternative 

The  environmentally  preferred 
alternative  is  the  no-action  alternative, 
particularly  if  Met-Ed  were  to  purchase 
its  energy  and  capacity  from  the  existing 
Pennsylvania-New  Jersey-Maryland 
(PJM)  power  pool.  Under  this 
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reasonably  foreseeable  result  of  the  nO' 
action  alternative,  no  new  construction 
of  utility  lines,  substations,  or  other 
electrical  interconnection  infrastructure 
would  be  required.  The  potential  for 
development  and  commercialization  of 
the  proposed  ACFB  technology  would 
be  less  likely.  Nominal  increases  in 
water  supply  requirements  and  process 
wastewater  could  occur  at  PJM  facilities. 
Other  environmental  impacts,  either 
positive  or  negative,  would  not  be 
expected.  Because  this  option  imder  the 
no-action  alternative  would  not  further 
the  goals  of  the  Clean  Coal  Technology 
Program,  this  no-action  alternative  was 
not  identified  as  the  Department’s 
preferred  alternative. 

Major  Environmental  Impacts  and 
Mitigation  Measures 

In  compliance  with  the  National 
Environmental  Policy  Act,  the 
Department  analyzed  the  environmental 
impacts  and  mitigation  measures 
associated  with  the  construction  and 
operation  of  the  YCEP  Cogeneration 
Facility  at  the  North  Codorus  site  (the 
preferred  alternative);  construction  and 
operation  of  the  YCEP  facility  at  the 
West  Manchester  site;  and  tb^e 
scenarios  that  could  result  as  a 
consequence  of  the  no-action 
alternative. 

Preferred  Alternative 

Setting:  Substantial  construction 
activities  for  the  YCEP  Cogeneration 
Facility  at  the  North  Codorus  site  will 
be  required.  Approximately  30  percent 
of  the  38-acre  (15.4-hectare)  site  (11 
acres  or  4.6  hectares)  will  be  developed. 
Short-term  impacts  (lasting  the  duration 
of  the  construction  period)  are  expected 
both  at  the  project  site  and  along  the 
utility  corridor  routes. 

The  power  transmission  line 
introconnection  (between  the  YCEP 
facility  and  the  P.H.  Glatfelter  Company 
facility)  will  be  located  between  two 
large  industrial  facilities  thereby 
limiting  visual  impacts.  Much  of  the 
utility  interconnection  corridor,  and 
especially  the  water  supply  and 
wastewater  retum/cooling  pipelines, 
will  be  buried  imderground,  resulting  in 
primarily  sbort-term  impacts  during 
construction. 

Some  long-term  impacts  will  be 
associated  with  construction  of  the 
utility  corridors.  A  number  of  deciduous 
trees  will  be  removed,  particularly 
during  construction  of  the  electrical 
interconnection  to  the  Bair  substation. 
The  6.1-kilometer  (3.8-mile)  electrical 
interconnection  between  the  YCEP 
Cogeneration  Facility  and  the  new 
elcM^c  switchyard  at  the  Met-Ed 
substation  in  Bair,  PA  will  also  result  in 


long-term  visual  impacts  by  altering 
existing  land  uaes  and  changing  the 
viewsh^  near  historically  significant 
properties. 

The  facility  will  introduce  industrial 
structures  into  a  previously  rural  open 
space  containing  some  treelines  and 
will  have  an  adverse  visual  impact  on 
the  residents  on  Colonial  Valley  Road 
west  of  the  facility.  Buildings  will  be 
consistent  with  the  industrial  style 
architectmre  of  existing  structures  in  the 
vicinity.  Landscaping  featiires,  to  be 
incorporated  into  the  final  design  of  the 
facility,  will  help  blend  the  facility  with 
its  surroimdings.  Some  existing 
treelines  will  be  preserved  to  visually 
buffer  the  facility  from  adjacent 
properties  and  existing  land  uses 
surrounding  the  site.  The  existing 
treeline  between  the  Lions  Club 
Pavilion  area  and  the  site  will  be 
augmented  with  additional  plantings  to 
improve  the  visual  buffer. 

Air  Quality:  On-site  fugitive  air 
emissions  frt>m  earthmoving  and 
excavation  activities  will  be  mitigated 
during  construction  through  the 
application  of  proper  construction 
practices,  including  periodic  wetting 
and  mulching.  Disturbed  land  will  1^ 
stabilized  to  the  greatest  extent 
practical.  A  permit  (PAS-10-Y009-1) 
was  obtained  from  the  PADER  Water 
Management  Division  on  April  3, 1995 
for  on-site  earthmoving  activities. 

Maximiun  permitted  air  emissions 
during  operation  of  the  YCEP  project 
include  2,891  tons/year  of  sulfur 
dioxide  (SO2),  127  tons/year  of 
particulate  matter  (PM  10),  1,437  tons/ 
year  of  oxides  of  nitrogen  (NOx),  1,726 
tons/year  of  carbon  monoxide  (CO),  and 
48  tons/year  of  volatile  organic 
compounds  (VOCs).  The  project  is 
expected  to  emit  no  more  than 
2,328,968  tons/year  of  carbon  dioxide 
(CO2),  which  will  equate  to 
approximately  0.05  percent  of  CO2 
emissions  from  U.S.  fossil  fuel 
combustion. 

Modeling  results  indicate  that 
pollutant  levels  will  be  in  compliance 
with  National  Ambient  Air  Quality 
Standards  (NAAQS)  after  the  required 
offsets  have  been  obtained.  In  addition, 
the  increases  in  ambient  concentrations 
for  total  suspended  particles  (TSP), 
particulate  matter  (PMio),  nitrogen 
dioxide  (NO2),  and  sulfur  dioxide  (SO2) 
will  not  exceed  the  allowable 
Prevention  of  Significant  Deterioration 
(PSD)  increment  consumption.  Both 
Class  I  and  Class  n  PSD  increment 
analyses  indicate  no  significant 
degradation  of  air  quality  is  expected  to 
occur  in  either  the  Shenandoah  National 
Park  (the  closest  Class  I  area),  the 


Gettysburg  National  Military  Park  (a 
nearby  Class  n  area). 

Because  the  projcict  »te  exceeds  the 
National  Ambient  Air  Quality  Standard 
for  ozone,  offsets  for  oxides  of  nitrogen 
(NOx)  must  be  obtained.  Emissions  from 
the  YCEP  facility  must  be  offset  by  a 
ratio  of  1.15  to  1;  emission  reduction 
credits  (ERCs)  equivalent  to  115  percent 
of  the  potential  oxides  of  nitrogen  (NOx) 
emissions  will  be  obtained  ftnm  the  P.H. 
Glatfelter  Company  and  the 
Transcontinental  Gas  Pipe  Line 
Corporation.  Under  the  Phase  n 
provision  of  the*Clean  Air  Act,  Title  IV, 
YCEP  will  also  be  obliged  to  purchase 
or  obtain  sulfur  dioxide  (SO2) 
“allowances”  to  continue  to  emit  sulfur 
dioxide  (SO2)  into  the  ambient  air  after 
January  1,  2000. 

After  offsets  and  allowances,  actual 
(or  expected)  air  emissions  should  result 
in  a  net  reduction  in  sulfur  dioxide 
(SO2 — 650  tons/year),  oxides  of  nitrogen 
(NOx— 415  tons/year),  and  particulate 
matter  (PMio — 7  tons/year).  An  increase 
is  expected  in  carbon  monoxide  (CO — 
1,350  tons/year),  volatile  organic 
compoimds  (VOCs — 35  tons/year),  and 
radionuclides  (approximately  225 
millicuries/year).  Due  to  the  expected 
net  decreases  in  sulfur  dioxide  (SO2) 
and  oxides  of  nitrogen  (NOx),  the 
contribution  of  the  project  to  levels  of 
acid  precipitation  should  be  very  low. 
The  expected  net  reduction  in  sulfur 
dioxide  (SO2)  emissions  should 
minimize  adverse  impacts  to  visibility 
from  regional  haze  due  to  light 
scattering.  The  net  reduction  in  oxides 
of  nitrogen  (NOx)  emissions  could  also 
he^  reduce  adverse  visual  impacts. 

Cumulative  cancer  risk  for  all  routes 
of  exposiue  to  facility  emissions  will  be 
approximately  three  in  one  million. 
Most  of  this  risk  is  attributable  to 
radionuclide  emissions.  The  YCEP 
project  could  deliver  a  maximum 
effective  radiation  dose  of  up  to  0.03 
millirem/year,  which  is  not  known  to 
increase  the  incidence  of  disease, 
mutation,  or  teratogenic  efiects.  The 
cumulative  hazard  index  for  exposure  to 
noncarcinogenic  emissions  is  less  than 
1,  indicating  no  adverse  effects  on 
hiiman  health  is  expected  from  facility 
operation. 

A  Ck)od  Engineering  Practice  (GEP) 
stack  height  analysis  based  on  ^A’s 
Guideline  for  Determination  of  Ckxxl 
Engineering  Practice  Stack  Height  was 
completed  for  the  project  using  building 
design  and  facility  layout  information. 
The  maxumun  GEP  height  for  the  main 
stack  was  determined  to  be  137.2  meters 
(450  feet).  YCEP  plans  to  build  a  stack 
with  a  height  of  120  meters  (395  feet). 
Because  the  planned  stack  height  is  less 
than  the  calculated  GEP  formula  height. 
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additional  air  quality  modeling  analyses 
were  conducted  to  determine  if 
excessive  groundlevel  concentrations 
will  occur.  For  carbon  monoxide  (CO) 
and  particulate  matter  (PMio),  the  worst- 
case  groimdlevel  concentrations  will  be 
below  EPA  and  PADER  significance 
levels.  For  sulfur  dioxide  (SOa)  and 
oxides  of  nitrogen  (NOx),  groimdlevel 
impacts  will  be  above  significance 
levels  (and  thus  required  PSD  increment 
consumption  analyses  to  be  calculated). 
The  piercentage  of  sulfur  dioxide  (SO2) 
and  oxides  of  nitrogen  (NOx)  PSD 
increments  to  be  consumed  will  range 
fix)m  ip  to  27  percent.  The  cumulative 
PSD  incremental  consumption  will 
range  finm  22  to  85  percent. 

To  avoid  excess  build-up  of  dissolved 
solids  in  the  recirculating  cooling  water 
and  to  replace  water  lost  through 
evaporation,  make-up  water  fi'om  the 
secondary  clarifiers  of  the  P.H.  Glatfelter 
Company  wastewater  treatment  plant 
will  be  added  to  the  recirculating  water. 
This  wastewater  will  contain 
measiurable  levels  of  dissolved  solids, 
salts,  and  chemical  compounds  that  will 
be  released  from  the  cooling  tower  in 
the  form  of  drift  and  throu^ 
volatilization.  These  drift/volatiles 
would  contain  inorganic  trace  elements 
such  as  phosphate,  manganese,  total 
cyanide,  and  selenium,  and  organic 
compounds  such  as  chloroform. 
Inorganic  trace  elements  are  expected  to 
behave  as  solid  materials,  travel  with 
the  cooling  tower  drift  as  water  droplets, 
and  impact  the  groimd  as  water 
deposition.  One  of  the  organic 
compoimds,  chloroform,  will  be  present 
in  the  make-up  water  at  a  concentration 
of  0.081  mg/L  and  its  expected 
maximum  groundlevel  concentration 
(through  volatilization)  is  3.05  x  10“3 
pg/m^.  Residents  located  in  the 
surrounding  area  will  be  exposed  to 
cooling  tower  emissions. 

Operation  of  the  cooling  tower  is  not 
expected  to  result  in  fog  or  ice  on 
railroads  in  the  surrounding  area. 
Cooling  tower-induced  fogging  and/or 
icing  may  occur  for  up  to  5.2  hovus/year 
wit]^  a  200-meter  (656-foot)  radius  of 
the  cooling  tower  to  the  southeast  and 
south-southeast  within  site  boimdaries. 
Pliune  shadowing  is  expected  to  ocou' 
entirely  within  YCEP’s  property 
fenceline.  Adverse  impacts  associated 
with  fogging,  icing,  or  plume  shadowing 
are  expected  to  be  minimal. 

It  is  not  expected  that  the  pH  of  local 
rainwater  will  be  measurably  lowered  in 
the  region  by  projected  facility 
emissions,  and  no  noticeable  chemical 
alternation  of  regional  soils  will  result 
from  sulfur  dioxide  (SO2)  or  oxides  of 
nitrogen  (NOx)  emissions.  No 
meaning^!  reduction  in  crop 


production  will  be  attributable  to  the 
YCEP  project.  Except  for  merciuy, 
maximvun  soil  concentrations  of  trace 
elements  attnbutable  to  the  facility  will 
be  approximately  100  times  lower  than 
existing  soil  concentrations.  Mercury 
concentrations  will  be  approximately 
equal  to  existing  soil  concentrations. 

One  researcher  claims  that,  mercury  is 
phjrtotoxic  at  levels  close  to  existing  soil 
concentrations,  hut  other  researchers 
believe  merciuy  is  not  phytotoxic  imtil 
reaching  concentrations  that  are 
approximately  10  times  higher  than 
those  expected  to  result  finm  the 
project.  Although  it  is  not  possible  to 
specifically  assess  all  possible  effects  on 
crops  and  trees,  trace  element  emissions 
finm  the  facility  are  not  expected  to 
adversely  impact  plants  used  for  food 
and  feed. 

Odor-producing  compounds  that 
could  potentially  be  emitted  from  the 
cooling  tower  are  expected  to  be 
primarily  released  during  primary  and 
secondary  treatment  of  wastewater 
before  that  wastewater  is  used  by  the 
facility.  Therefore,  use  of  process 
wastewater  from  the  P.  H.  Clatfelter 
Compemy  is  not  expected  to  aggravate 
existing  ambient  odors.  Odor-producing 
compoimds  from  the  cooling  tower  are 
not  expected  to  cause  additional  odor 
problems  in  the  local  community. 

Geology  and  Soils:  Construction 
activities  for  the  electrical 
interconnection  alignment  will  include 
pole  placement,  foundation  installation, 
and  clearing  of  rights-of-way. 

Temporary  roads  will  be  needed  to 
provide  access  for  construction 
equipment.  For  level  terrain,  earth 
moving  will  not  be  required,  but  where 
steep  slopes  are  present,  extensive  earth 
moving  activities  will  be  required  to 
provide  a  stable  base  for  these 
temporary  roadways.  To  protect  existing 
ground,  temporary  roads  will  be  created 
that  have  a  stone  fill  on  top  of  a 
geotextile  filter  cloth.  Following 
completion  of  construction,  temporary 
roads  will  be  removed  and  the  land  will 
be  restored  to  pre-existing  conditions. 
Excess  soil  remaining  following 
completion  of  construction  activities 
will  be  available  for  reuse  by  local 
contractors  as  fill. 

Construction  practices  at  the  facility 
will  be  consistent  with  approved 
guidelines  for  erosion  and 
sedimentation  control.  An  erosion  and 
sediment  control  plan  has  been 
submitted  to  the  York  County 
Conservation  District  and  PADER  for 
review  and  comment.  Erosion  will  be 
minimized  by  beginning  cleanup  and 
revegetation  operations  immediately 
following  completion  of  construction 
activities.  Facility  structures  will  be 


designed  and  constructed  to  resist  the 
effects  of  earthquake  motion  as  specified 
in  section  1612  of  the  BCXIA  National 
Building  Code.  Other  mitigative 
measures  will  include  constructing 
perimeter  silt  fencing,  restricting  heavy 
truck  traffic  to  designated  corridors 
during  very  wet  or  dry  periods; 
implementing  dust-abatement  practices 
as  needed;  constructing  sedimentation 
basins  along  runoff  interception  and/or 
discharge  dbannels;  and  stabilizing 
these  channels. 

An  unimproved  access  way  will  be 
maintained  along  the  interconnect  right- 
of-way  to  facilitate  periodic 
maintenance  and  inspection.  Complete 
clearing  within  a  right-of-way  will  be 
limited  to  a  12.2-meter  (40-foot)  wide 
portion  centered  directly  under  the 
wire,  called  the  “wire  zone.”  Selective 
clearing  will  occur  in  the  “edge  zone,” 
located  on  either  side  of  the  wire  zone, 
allowing  compatible  tree  and  brush 
species  to  be  left  in  place.  Tall 
deciduous  trees  that  create  a  safety 
hazard  will  be  removed  firom  the  entire 
right-of-way  area.  The  methods 
commonly  used  to  clear  rights-of-way 
are  expected  to  minimize  soil 
disturbance. 

No  operation  is  planned  that  will 
impact  soil  quality.  If  a  spill  occurs, 
procedures  contained  in  YCEP’s 
Preparedness,  Prevention,  and 
Contingency  (PPC)  plan  and  Spill 
Prevention  Control  and  Countermeasure 
(SPCCl  plan  will  be  followed. 

Water  Resources  and  Water  Quality: 
During  construction  of  the  cogeneration 
facility  and  associated  utility  corridors, 
impacts  to  water  resources  and  aquatic 
ecosystems  may  result  firom  equipment 
and  vehicle  access,  earth  disturbance, 
sedimentation,  erosion  from  exposed 
soils,  damaged  vegetation,  and 
placement  and  compaction  of  fill  to 
support  new  rail  lines  [impacting  an 
area  approximately  7.6  meters  (25  feet) 
wide  and  426.7  meters  (1,400  feet)  long]. 
Appropriate  measures  to  control  erosion 
and  sedimentation  will  be  implemented; 
however,  minor  impacts  may  still  occur 
during  utility  line  installation. 
Stormwater  runoff  will  be  minimized 
through  facility  design  features,  dust 
control,  and  implementation  of  a 
facility-specific  stormwater  pollution 
prevention  plan.  Stormwater  runoff 
during  construction  will  be  collected  at 
the  existing  P.  H.  Clatfelter  Company 
stormwater/sediment  pond.  An  existing 
stand  of  vegetation  between  the 
construction  area  emd  the  site  perimeter 
will  be  maintained  as  a  buffer  for 
stormwater  runoff.  The  stormwater 
management  collection  system  will  he 
constructed  in  accordance  with  York* 
County  Conservation  District 
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requirements.  Proper  installation, 
maintenance,  and  monitoring  of 
structiu^l  stormwater  controls  will 
minimize  potential  impacts  to  surface 
water  firom  stormwater  runoff. 

Removal  of  streamside  vegetation 
along  the  electrical  corridor  will  impact 
water  resources  by  causing  an  increase 
in  the  stream  temperatmre.  The  stream’s 
flowing  water  and  narrow  width  within 
these  reaches  should  serve  to  minimize 
the  effects  of  this  temperatiue  increase. 

Approximately  4  acres  (1.6  hectares) 
of  floodplain  will  be  disturbed  during 
construction  of  facilities.  Placement  of 
utility  poles  will  occur  on 
approximately  0.013  acres  (0.005 
hectares)  of  the  100-year  floodplain.  An 
estimated  4  to  8  utility  poles  will  be 
located  on  land  belonging  to  P.  H. 
Glatfelter  Company  and  10  to  14  utility 
poles  will  be  located  on  land  controlled 
by  the  Army  Corps  of  Engineers. 
Temporary  routes  will  be  developed  to 
allow  personnel  and  equipment  access 
for  construction;  some  segments  will 
occur  within  the  500-year  floodplain. 
Portions  of  the  rail  ladder  tracks  and  a 
rail  spur  will  also  be  located  on  land 
within  the  100-year  floodplain.  The 
steam  and  condensate  return  pipeline  to 
P.  H.  Clatfelter  Company  is  expected  to 
require  placing  permanent  pipe 
supports  within  the  floodplain.  The 
electrical  interconnection  between  the 
YCEP  Cogeneration  Facility  and  the 
Met-Ed  substation  at  Bair,  PA,  will  also 
be  located  within  the  floodplain  for  a 
portion  of  its  length. 

Water  supply  requirements  during 
operation  will  average  4.2  million 
gallons  per  day  (mgd);  4.0  mgd  will  be 
utilized  for  cooling  unit  make-up 
requirements.  Internal  recycle/reuse 
procedures  will  be  employed  to 
minimize  water  demands.  The  P.  H. 
Clatfelter  Company’s  wastewater  will  be 
used  directly  in  the  cooling  tower,  and 
no  addition^  siuface  water  releases 
from  Lake  Marbiug  are  expected.  The 
project  would  affect  water  quality  in 
Codorus  Creek  directly  by  changing  the 
effluent  characteristics  of  the  P.  H. 
Clatfelter  Company’s  wastewater 
discharge,  and  indirectly  by  reducing 
flow  in  Codorus  Creek  due  to  increases 
in  consumptive  use. 

During  a  low-flow  year, 
concentrations  of  most  constituents  will 
increase  by  an  average  of  9.5  percent 
near  the  outfall,  and  by  3.5  percent  at 
the  York  gaging  station.  During  lowest 
flow  conations  [as  determined  by 
Susquehanna  River  Basin  Commission 
(SRBC)  reqtiirements],  an  increase  of 
approximately  20  percent  is  expected. 
When  compared  to  concentrations 
following  expected  improvements  from 
Pulp  Mill  modernization,  potential 


concentrations  of  most  constituents  will 
increase  by  4.6  percent  at  the  outfall  and 
1.6  percent  at  the  York  gaging  station. 
Overall,  loadings  (i.e.,  mass)  of 
constituents  will  generally  remain  the 
same  after  Pulp  Ktill  modernization.  A 
decrease  in  effluent  biochemical  oxygen 
demand  loadings  (10  percent)  and 
suspended  solids  loadings  (4  percent) 
are  expected  as  a  result  of  higher  levels 
of  wastewater  treatment  resulting  from 
the  Pulp  Mill  modernization. 

Evaporation  of  2.8  mgd  of  wastewater 
effluent  due  to  cooling  tower  operation 
will  reduce  the  discharge  flow  at  the 
outfall  from  12.5  mgd  to  9.7  mgd.  The 
greatest  effect  from  increased 
consumptive  use  will  be  immediately 
downstream  of  the  P.  H.  Clatfelter 
Company’s  discharge.  It  is  expected  that 
the  impact  from  this  increase  in 
consumption  will  be  attenuated  further 
downstream,  where  flow  will  decrease 
4.9  percent  [from  88  to  84  cubic  feet  per 
second  (cfs)j  dvuing  normal  flow 
periods  and  9.6  percent  (from  45  to  41 
cfs)  during  low-flow  years;  minimum 
flow  will  decrease  to  about  17  cfs  (from 
21  cfs).  Consumptive  wastewater  loss 
due  to  evaporation  will  reduce  P.  H. 
Clatfelter  Company’s  wastewater 
effluent  voliune  by  25  percent.  The 
cooling  tower’s  consumptive  use  will 
help  reduce  the  amount  of  heated 
wastewater  discharged  to  Codorus 
Creek,  and  thereby  will  decrease  creek 
temperature.  In-stream  temperatures 
will  decrease  by  1  to  2  degrees  in  the 
summer  and  2  to  3  degrees  in  the 
winter.  Decreased  creek  temperatiue 
will  tend  to  improve  the  dissolved 
oxygen  concentration  downstream  frcm 
the  P.  H.  Clatfelter  Company’s  outfall. 
Removal  of  streamside  vegetation  for 
utility  corridors  could  result  in 
increases  in  water  temperature. 
Operation  of  the  cogeneration  facility 
will  degrade  water  color  and  cause  a 
subsequent  increase  from  Pulp  Mill 
modernization  improvements  to  165 
color  units. 

To  monitor  potential  adverse  impacts 
to  Codorus  Creek  due  to  facility 
operation,  YCEP  will  conduct  periodic 
sampling  and  testing.  On  a  quarterly 
basis  and  during  low-flow  events  for  the 
duration  of  the  project’s  demonstration 
phase,  YCEP  will  sample  for 
temperature,  color,  total  dissolved 
solids,  lead,  copper,  chloride,  free 
cyanide,  phenolics,  and  chloroform  both 
upstream  and  downstream  of  the  P.  H. 
Glatfelter  Company’s  discharge.  The 
results  will  be  provided  to  the 
Department  of  Energy  and  made 
publicly  available  to  the  local  public 
reading  rooms  by  YCEP. 

Biological  Resources  and  Biodiversity: 
Land  disturbances  resulting  from 


construction  activities  could  have  an 
adverse  impact  on  the  biodiversity  of 
terrestrial  ecosystems.  Habitat  types 
potentially  impacted  by  construction  of 
the  cogeneration  facility  include 
approximately  12  acres  (4.8  hectares)  of 
cultivated  land,  2  acres  (1.2  hectares)  of 
maintained  area  (including  a  softball 
field),  0.3  acres  (0.12  hectares)  of 
successional  field,  and  small  areas  of 
hardwood  forest  (less  than  0.1  acre  or 
0.04  hectare). 

Approximately  0.3  acres  (0.08 
hectares)  of  wetlands  (within  the  100- 
year  floodplain)  will  be  occupied  by  the 
new  steam  and  condensate  return 
pipeline  corridor  facilities.  Wetland 
values,  such  as  floodplain  stabilization, 
ecological  diversity,  and  water  quality 
improvement,  are  expected  to  be 
minimally  impacted  by  the  project. 
Fencing  will  ^  installed  around  the 
perimeter  of  all  off-site  jurisdictional 
wetland  areas  on  P.  H.  Glatfelter 
Company  property.  Coordination, 
including  on-site  review  with  the  Army 
Corps  of  Engineers,  will  take  place  prior 
to  any  wetland  disturbing  activities.  The 
U.S.  Army  Corps  of  Engineers’ 
mitigation  recommendations  will  be 
explicitly  followed. 

Construction  of  the  power  line  will 
alter  some  wildlife  habitat,  disturb  some 
riparian  and  forest  vegetation,  and  cause 
impacts  to  soil  and  vegetative  resources. 
Work  in  the  electrical  interconnection 
corridor  is  planned  for  the  dry  season  to 
minimize  damage  to  vegetation  and 
soils,  and  to  expedite  construction. 
Vegetation  removal  along  the  utility 
lines  and  electrical  interconnections 
will  result  in  the  loss  of  approximately 
3.7  acres  (1.5  hectare)  of  disturbed 
upland  woody  vegetative  and  0.8  acres 
(0.3  hectares)  of  wetland  woody 
vegetation  on  the  P.  H.  Glatfelter 
Company  property;  0.9  acres  (0.4 
hectares)  of  wooded  luea  along  stream 
crossings  and  on  Army  Corps  of 
Engineers  Flood  Control  Property  will 
also  be  removed.  Stream  crossings  will 
be  strategically  placed  to  coincide  with 
areas  already  impacted  by  roads  or  rail. 
The  stringing  operation  of  tossing  the 
pulling  rope  across  the  creek  and 
carrying  it  to  the  next  pole  will  help 
minimize  impacts  to  riparian  habitat. 

It  is  expected  that  vegetation  removal 
and  clearing  within  the  Indian  Rock 
Dam  project  will  affect  the  area  licensed 
to  the  Pennsylvania  Game  Commission. 
Habitat  modification  in  this  area  will 
require  coordination  with  both  the 
Army  Corps  of  Engineers  and  the 
Pennsylvania  Game  Commission  prior 
to  construction.  Vegetation  management 
strategies  will  be  used  to  minimize 
forest  fragmentation.  Low  impact 
clearing  methods  planned  for  this 
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operation  will  avoid  the  use  of  heavy 
equipment,  and  all  vegetation  removed 
will  be  left  in  the  right-of-way.  Logs  and 
limbs  will  be  reduced  to  chip  materials 
and  left  as  midch. 

When  conducting  selective  clearing  or 
cutting  within  the  right-of-way,  an  effort 
will  be  made  to  prevent  damage  to 
“compatible”  plants  that  do  not 
interfere  with  electrical  transmission. 

Use  of  a  chemical  herbicide  will  be 
required  to  control  stiunps  of  deciduous 
trees;  herbicides  will  be  used  in 
compliance  with  environmental 
protection  rules.  Temporary  access 
roadways  will  later  be  returned  to  their 
orimnal  state. 

Ine  Pennsylvania  Game  Commission 
has  stated  that  impacts  to  wildlife 
habitats  on  U.S.  Army  Corps  of 
Engineers  land  within  the  utility 
corridor  right-of-way  can  be  addressed 
through  proper  mitigation.  As  part  of 
the  Mitigation  Action  Plan  for  the 
project,  YCEP  is  required  to  comply 
with  the  following  provisions: 

•  Riparian  areas  along  Codorus  Creek 
cleared  for  transmission  lines  are  to  he 
planted  with  various  low  growing  shrub 
species  to  replace  lost  wildlife  habitat. 

•  Construction  of  the  transmission 
line  through  Pennsylvania  Game 
Commission  property  is  to  be 
coordinated  with  the  agency  to  avoid 
conflicts  with  himting  seasons,  farming, 
and  other  management  activities. 

•  To  increase  breeding  habitats  for 
waterfowl  species,  wood  duck  nesting 
boxes  and  other  water  fowl  nesting 
structures  are  to  be  placed  along 
Codorus  Creek  to  replace  nesting  areas 
lost  because  large  trees  are  removed. 
Kestrel  nesting  boxes,  hat  boxes,  and 
other  wildlife  nesting/resting  structures 
are  to  be  placed  on  the  single-shaft  steel 
or  wooden  poles  supporting  the 
transmission  line. 

•  Warm  season  gfess  species  are  to  be 
planted  to  provide  both  food  and  cover 
for  wildlife  at  different  times  of  the  year. 

•  To  provide  cover  for  wildlife,  brush 
piles  are  to  be  constructed  with  the 
vegetation  cleared  or  trimmed  during 
pole  and  transmission  line  placement. 

Evaluations  of  projected  physio- 
chemical  changes  to  Codorus  Creek 
suggest  that  bi^iversity  within  the 
aquatic  ecosystem  could  potentially  be 
adversely  impacted.  Although  the  Pulp 
Mill  Modernization  Project  should 
result  in  beneficial  impacts  to  the  creek 
because  reductions  in  effluent 
concentrations  of  inorganic  dissolved 
solids  (especially  chloride)  and  wood 
pulping  products  (e.g.,  tannins  and 
lignins)  will  reduce  in-stream  salinity, 
total  organic  carbon,  biochemical 
oxygen  demand,  chemical  oxygen 
demand,  and  color,  these  gains  will  be 


partially  or  totally  offset  by  the  project. 
Reductions  in  concentrations  of 
chloride  will  be  partially  offset,  and 
total  dissolved  solids  and  color  imits 
will  increase  slightly  over 
concentrations  existing  prior  to 
modernization.  Concentrations  of  most 
inorganic  constituents,  although 
reduced  by  the  Pulp  Mill  Modernization 
Project,  will  increase  above  the 
concentrations  observed  before 
modernization.  For  organic  constituents, 
most  concentrations  will  remain  below 
the  concentrations  observed  before  the 
Pulp  Mill  Modernization  Project. 

Projected  pollutant  concentrations 
will  increase,  but  they  are  not  expected 
to  exceed  EPA  ambient  water  quality 
criteria  at  either  mean-flow  or  low-flow 
year  conditions.  For  both  low-  and 
mean-flow  conditions,  projected 
concentrations  of  manganese,  selenimn, 
and  chloroform  will  be  less  than  the 
EPA  ambient  water  quality  criteria.  A 
comparison  of  proje<rted  low-  and  mean- 
flow  concentrations  of  aluminum  and 
cyanide  using  recalculated  acute  and 
dironic  water  quality  criteria  for  warm 
water  aquatic  species  indicate  that  these 
chemical  concentrations  will  be  below 
levels  likely  to  adversely  impact  aquatic 
organisms  in  Codorus  C^ek.  Available 
toxicity  data  for  copper,  adjusted  for  the 
hardness  values  in  P.  H.  Glatfelter 
Company’s  discharge  and  in  Codorus 
Creek,  indicate  that  toxic  impacts  will 
not  occur. 

During  low-flow  years,  reduced  flow 
could  potentially  affect  aquatic 
organisms  immediately  downstream 
from  the  P.  H.  Glatfelter  Company’s 
outfall  because  mixing  will  be  reduced 
and  habitats  may  be  lost  or  segregated 
where  the  depth  and  cross-sectional 
areas  of  Codorus  Creek  are  reduced. 
Impacts  on  aquatic  communities  will  be 
attenuated  as  the  drainage  from  sources 
below  the  P.  H.  Glatfelter  outfall 
increase  the  downstream  volume. 

Because  rare  or  threatened  plant  or 
animal  species  have  not  been  reported 
on  the  site  or  along  associated  utility 
corridors,  no  impacts  to  such  species  are 
expected  as  a  result  of  the  project. 

Human  Health  and  Safety,  Including 
Waste  Disposal:  Construction-  and 
operation-related  risks  will  be 
minimized  by  YCEP’s  adherence  to 
Occupational  Safety  and  Health 
Administration  (OSHA)  and  Air 
Products  and  Chemicals,  Inc.  health  and 
safety  standards.  Construction  permits 
and  safety  inspections  will  also  be 
employed  in  an  effort  to  minimize  the 
firequency  of  accidents  and  further 
ensure  worker  safety.  Implementing 
appropriate  engineering  controls  will 
minimize  potential  impacts.  Operation 
equipment  will  be  required  to  meet  all 


applicable  safety  design  and  inspection 
requirements,  and  personal  protective 
equipment  will  meet  regulatory  and 
consensus  standards  for  adequacy. 

YCEP  will  develop  an  internal  Spill 
Prevention,  Control,  Coimtermeasiure, 
and  Hazardous  Waste  Contingency  Plan 
(SPCC)  for  the  prevention  of  accidents, 
which  will  include  explicit  procedvu«s 
to  be  followed  in  an  emergency.  The 
SPCC  plan,  required  by  the  EPA,  will 
also  outline  engineering  design 
measures  incorporated  into  the  facility 
to  minimize  the  potential  for  oil  and 
chemical  spills.  Oil  and  grease  drums 
will  be  kept  inside  buildings  to  prevent 
exposure  to  rainfall.  All  transport  piping 
will  be  constructed  of  compatible 
material  to  prevent  corrosion  or 
deterioration  by  the  liquid  being  carried. 
Prior  to  plant  start-up  and  the  first 
delivery  of  chemicals,  the  facility  will 
develop  a  Preparedness,  Prevention,  and 
Contingency  (PPG)  plan  that  will 
include  procedures  for  prompt  handling 
and  reporting  of  any  spill  in  accordance, 
with  regulatory  requirements  as  well  as 
a  list  of  measures  to  mitigate  such  a 
release.  The  facility  will  have  a  Plant 
Safety  Standard  Practice  Manual  that 
will  serve  as  a  guide  for  providing  a  safe 
and  healthy  work  environment  for 
en^loyees,  visitors,  contractors. 

Employees  will  be  trained  in  safety 
procedures  prior  to  working  in  the 
facility  and  reft«sher  training  will  be 
provided.  Employees  who  potentially 
could  be  exposed  to  chemicals  will  be 
trained  on  their  safe  handling. 

Approximately  7,646  cubic  meters 
(10,000  cubic  yards)  of  waste  will  be 
generated  over  the  3-year  construction 
period,  and  approximately  3  tons/month 
of  mimicipal  waste  will  be  generated 
during  operation  of  the  YCEP 
Cogeneration  Facility.  Most  of  the 
municipal  waste  will  consist  of  paper 
and  cardboard,  which  will  be  disposed 
through  a  private  contractor.  The  only 
solid  waste  potentially  produced  from 
construction  and  operation  of  utility 
lines  will  be  woody  debris  associated 
with  right-of-way  clearings  dining 
periodic  vegetative  control  activities. 
Some  woody  debris  will  be  left  in  place 
to  promote  habitat  use  by  upland  game 
species. 

During  full  operation,  it  is  expected 
that  up  to  270,000  tons/yehr  of  ash 
byproducts  will  be  generated.  YCEP  will 
test  the  ash  waste  prior  to  disposal  to 
ensure  its  nonhazardous  classification 
under  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  The  ash  handling 
system,  located  in  the  ash  silo  area,  will 
include  ash  conditioning  equipment  to 
dampen  the  ash  with  water,  thus 
minimizing  the  potential  for  fugitive 
dust  emissions  prior  to  loading  into 
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totally  enclosed  25-ton  net  capacity 
trucks.  These  trucks  will  be  used  in 
accordance  with  applicable  state 
regulations.  YCEP  proposes  to  transport 
the  ash  byproduct  to  the  Harriman  Coal 
Corporation  (Harriman)  in  Schuylkill 
County,  PA.  The  impact  from  disposal 
of  the  ash  byproduct  will  be  positive 
and  long-term  because  of  its  beneficial 
use  in  mine  reclamation. 

It  is  expected  that  the  facility  will 
qualify  as  a  small  quantity  generator  of 
hazardous  waste  (less  than  1,000 
kilograms  per  month)  and  will  meet  all 
applicable  state  and  federal 
requirements.  Spent  degreasing  solvents 
will  be  the  only  hazardous  waste 
generated  by  the  facility. 

YCEP  proposes  to  use  aqueous 
ammonia  instead  of  anhydrous 
ammonia  in  its  selective  non-catalytic 
reduction  (SNCR)  system  because 
aqueous  ammonia  is  safer  to  handle  and 
store.  The  ammonia  storage  tank  will  be 
located  within  a  fully  contained  and 
diked  concrete  area  to  provide  sufficient 
secondary  containment.  Although  using 
chlorine  dioxide  solution  as  the  biocide 
in  the  cooling  water  recirculating 
system  is  more  expensive  than  chlorine 
gas,  the  use  of  chlorine  dioxide  was 
determined  to  he  the  best  alternative  for 
this  cooling  water  treatment  application 
because  it  avoids  the  need  to  store  and 
use  gaseous  chlorine  material;  tends  to 
react  with  organics  by  oxidation 
(including  phenols)  and  does  not 
appreciably  produce  chlorinated 
organics;  and  does  not  tend  to 
contribute  to  the  formation  of 
chloroform  or  trihalomethanes. 

YCEP  will  apply  a  general  policy  of 
“prudent  avoidance”  in  residential 
areas,  near  schools,  churches,  and  other 
public  gathering  places  when  locating 
utility  lines,  to  reduce  the  potential  for 
impacts  from  electromagnetic  fields 
(EMFs).  YCEP  has  accepted,  as  a  general 
guideline,  the  Met-Ed  policy  of 
attempting  to  maintain  a  100-meter 
(328-foot)  minimum  setback.  Magnetic 
field  levels  in  the  vicinity  of  the  line 
will  be  minimized  through  the  use  of  a 
triangular  conductor  layout.  The 
maximum  magnetic  field  predicted  is 
150  milligauss  inside  the  switchyard  at 
Bair,  which  is  less  than  the  magnetic 
field  expected  firom  a  vacuum  cleaner  at 
a  distance  of  0.3  meters  (1  foot).  The 
field  intensity  will  fall  off  rapidly  and 
the  highest  field  expected  beyond  the 
switchyard  perimeter  fence  is  10 
milligauss,  equivalent  to  the  field  from 
a  vacuum  cleaner  at  1.2  meters  (4  feet). 
The  expected  magnetic  field  intensity  at 
the  closest  residence  is  less  than  1 
milligauss,  which  equates  to  the 
magnetic  field  of  a  digital  clock  at  a 
distance  of  1.2  meters  (4  feet).  YCEP  has 


negotiated  purchase  options  on  two 
residential  properties  near  the  -j- 

switchyard  in  Bair,  and  will  assume 
ownership  of  these  properties.  For  the 
proposed  rail/trail  along  the  York- 
Hanover  trolley  route,  the  areas  of 
maximum  exposure  would  be  near  the 
existing  Bair  Substation  and  directly 
beneath  transmission  lines  entering  the 
switchyard.  This  is  a  distance  of 
approximately  107  meters  (350  feet), 
and  trail  users  will  potentially  he 
exposed  to  magnetic  fields  of  10 
milligauss.  Beyond  this  point,  magnetic 
fields  will  drop  ofi  drastically,  and  trail 
users  will  be  exposed  to  fields  between 
1  and  5  milligauss  for  approximately  0.8 
kilometers  (0.5  miles). 

Noise:  The  projected  increase  in  noise 
resulting  fi'om  construction  activity  at 
the  site  is  expected  to  be  3  dBA  or  less 
(a  barely  discernible  increase)  at  all 
receptor  locations  and  through  all 
construction  phases.  Construction  of  the 
electrical  intraconnection,  wastewater 
discharge  line,  and  steam  and 
condensate  return  lines  will  be  of 
limited  duration  and  will  occiir  near  the 
existing  noise  sources  at  the  P.  H. 
Glatfelter  Company  paper  mill. 

There  will  be  some  noise  associated 
with  construction  of  the  power 
transmission  line  and  expansion  of  the 
switchyard  facility,  which  will  be 
located  more  than  122  meters  (400  feet) 
from  the  nearest  residence.  Noise  levels 
affecting  these  and  other  residences  in 
Bair,  PA  will  be  comparable  to  those 
produced  by  similar  standard  - 
construction  activities.  Once 
constructed,  the  switchyard  facility  will 
be  landscaped  with  trees  and  shrubs 
around  its  outside  perimeter  fence  to 
help  buffer  noise  from  facility 
operations. 

Construction  activities  will  involve 
the  purging  of  dirt  and  construction 
debris  from  steam  systems.  Because 
purging  could  result  in  yery  high  noise 
levels,  special  mitigation  measures  will 
be  utilized,  such  as  using  silencers, 
minimizing  the  occurrence,  scheduling 
purging  during  less  sensitive  times  of 
the  day,  and  providing  advance  notice 
to  the  potentially  affected  public. 

Adverse  impacts  from  increased  noise 
levels  are  expected  during  operation. 
Primary  sources  of  project  operation 
noise  will  come  from  steam  venting  and 
rail  car  coupling.  A  vent  silencer  will  be 
installed  to  lessen  the  noise  associated 
with  the  release  of  steam.  Coupling 
activities  will  be  of  short  duration.  In 
addition,  low  noise  design  equipment 
will  be  used,  as  appropriate.  When 
necessary  to  provide  ftirther  sound 
attenuation,  equipment  noise  sources 
will  be  enclosed  in  insulated  buildings 
designed  to  absorb  noise.  Additional 


noise  mitigation  features  incorporated 
into  the  facility  design  include  extended 
fan  housings  on  the  cooling  tower, 
thermal  and  acoustic  insulation  around 
the  induced  stack  draft  fan,  and 
discharge  silencers  on  the  ventilation 
and  forced  draft  fans.  The  spatial 
orientation  of  major  noise  production 
structures  are  planned  to  block  direct 
propagation  of  noise  to  off-site 
receptors. 

Transportation  and  Traffic:  A  peak 
employment  of  974  persons  dming 
construction  will  result  in  an  additional 
712  vehicles  accessing  the  project  site, 
with  an  average  increase  in  employee 
traffic  of  178  vehicles  per  day.  An 
increased  accident  risk  of  fewer  than  4 
accidents  per  year  could  potentially 
occur  during  ffie  construction  period. 

York  Road  and  Colonial  Valley  Road 
will  experience  a  degradation  in  Levels 
of  Service  (LOS),  from  LOS  D  to  LOS  E 
during  the  a.m.  peak  hoiu'.  During  the 
p.m.  peak  hour,  traffic  on  Colonial 
Valley  Road  at  the  westbound  approach 
of  York  Road  will  operate  at  LOS  D 
compared  to  LOS  C  without 
construction  traffic.  Northbound  traffic 
turning  west  into  the  project  site  at  the 
York  Road  and  Roundwood  Facility  ' 
Access  Drive  intersection  will  operate  at 
LOS  E  during  the  a.m.  peak  hour 
compared  to  a  LOS  A  without 
construction  traffic;  traffic  exiting  the 
facility  will  operate  at  LOS  F.  Dming 
the  p.m.  peak  hour,  LOS  F  conditions 
will  exist  for  traffic  exiting  north  and 
south  onto  York  Road.  Southbound 
traffic  on  York  Road  at  the  Jefferson 
Road  and  Lehman  Road  intersection 
will  operate  at  LOS  E  dming  the  p.m. 
peak  hour  compared  to  an  LOS  C 
without  construction  traffic. 

All  material  laydown  and  employee 
parking  areas  will  be  located  on  site.  In 
addition,  to  address  the  existing 
problem  of  occasional  disruption  to 
traffic  flow  on  York  Road  from  an 
overflow  of  log  truck  queues  on  the 
driveway,  an  additional  truck  parking 
area  to  accommodate  the  queue  will  be 
provided.  Facility  security  will  enforce 
a  ban  on  on-street  parking.  Traffic 
conditions  throughout  the  construction 
period  will  be  monitored.  If  congestion 
is  noted,  additional  mitigation 
measures,  such  as  scheduling  of  shifts  to 
further  avoid  peak  periods  or  the 
stationing  of  traffic  control  personnel  at 
critical  locations,  will  be  instituted. 

The  electrical  interconnections  will 
cross  township  roads  used  by  farmers 
and  residents,  but  construction  activity 
will  be  scheduled  to  minimize 
distiuhances  to  traffic  on  these  roads. 
Construction  will  slow  traffic  and 
measures  will  be  taken  to  minimize  this 
impact. 
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The  projected  increase  in  traffic 
resulting  horn  operation  of  the  facility 
will  he  approximately  125  vehicles  per 
day,  for  a  total  projected  access 
driveway  volume  of  325  vehicles  per 
day.  An  increased  accident  risk  of 
approximately  2  accidents  per  year 
could  occur  during  the  operation  of  the 
facility.  Levels  of  ^rvice  (LOS)  during 
both  the  a.m.  and  p.m.  peak  hours  will 
be  degraded.  An  increase  of  5  percent  in 
total  intersection  traffic  at  York  Road 
and  Colonial  Valley  Road  is  expected 
during  both  the  a.m.  and  the  p.m.  peak 
hours.  At  the  intersection  of  York  Road 
and  the  Roimdwood  Facility  Access 
Drive,  traffic  could  increase  as  much  as 
8  percent  during  the  a.m.  peak  hour  and 
8.5  percent  during  the  p.m.  peak  hour. 

At  the  York  Road,  Jefferson  Road,  and 
Lehman  Road  intersection,  an  increase 
of  5  percent  in  total  traffic  during  both 
the  a.m.  and  the  p.m.  peak  hours  is 
expected  during  operation.  Installation 
of  a  traffic  signal  at  the  intersection  has 
been  approved  by  the  Pennsylvania 
Department  of  Transportation. 

Land  Use:  The  site  of  the  facility  in 
North  Codorus  Township  will  be 
piut±ased  by  YCEP.  Project  approval 
must  be  obtained  imder  the  North 
Codorus  Township  Land  Development 
and  Subdivision  Ordinance.  Non¬ 
industrial  land  uses,  primarily 
residences  located  south  of  the  site,  will 
not  be  buffered  from  the  facility  by 
either  distance  or  intervening  industrial 
structiues.  A  vegetative  screen  will  be 
provided  by  landscaping  to  shield  these 
residences  firom  the  YCEP  facility.  No 
change  in  land  use  trends  and  controls 
will  ^  required  for  construction  of  the 
cogeneration  facility  or  the  utility 
pipeline. 

Impacts  to  land  use  will  occur  during 
construction  of  some  portions  of  utility 
corridors  as  a  result  of  temporary 
disturbances  during  pole  installation. 
Construction  and  placement  of  each 
pole  will  disturb  approximately  2.3 
square  meters  (25  square  feet)  of  surface 
and  could  require  access  to  the  area  for 
periodic  maintenance.  The  electrical 
interconnection  will  not  prevent 
existing  land  uses  of  light  industry, 
agriculture,  wildlife  conservation,  and 
flood  control.  In  some  instances,  the 
electrical  interconnection  will  cross 
wooded  or  riparian  lands  and  will 
require  removal  of  some  woody 
vegetative  cover.  Within  the  identified 
ri^t-of-way,  the  alignment  will 
permanently  alter  industrial  or  wooded/ 
riparian  land  uses.  No  permanent 
conversion  of  prime  agricultural  land  is 
expected  to  occur. 

Before  installation  of  the  switchyard 
at  the  Bair  substation,  YCEP  must  obtain 
approval  from  the  West  Manchester 


Township  Zoning  Hearing  Board  for  a 
“special  exception  use”  for  public 
utilities.  YCEP  must  prove  that 
construction  at  the  electric  switchyard 
at  the  Bair  substation  will  not 
discourage  use  of  adjacent  land  and 
buildings  and  that  the  location,  nature, 
and  height  of  new  buildings,  walls,  and 
fences  will  not  impair  the  value  of 
adjacent  land  and  buildings. 

Specifically,  YCEP  must  show  that  the 
public  utility  will  not  emit  any 
obnoxious  noise,  glare,  dust,  odor, 
vibration,  electrical  disturbance,  or  have 
other  objectionable  impacts.  Once  the 
electric  switchyard  is  completed,  the 
surrounding  area  will  be  landscaped  to 
be  compatible  with  local  scenery.  YCEP 
is  considering  a  design  change  for  the 
switchyard  so  it  can  be  built  entirely  on 
existing  Met-Ed  property,  and  thus  not 
require  a  zoning  exception. 

Pollution  Prevention:  The  YCEP 
Cogeneration  Facility  will  implement 
the  pollution  prevention  programs  that 
have  been  adopted  by  Air  Products.  Air 
Products  has  adopted  the  voluntary 
Chemical  Manufacturers  Association 
(CMA)  Responsible  Care  Pollution 
Prevention  Code  of  Management 
Practices.  The  facility  is  expected  to  be 
in  full  compliance  with  the  code  within 
4  years  after  start-up. 

The  facility’s  material  handling 
systems  for  coal,  limestone,  and  ash 
byproducts  will  be  completely  enclosed 
to  minimize  fugitive  dust  emissions  to 
the  environment.  Potential  emission 
points  in  the  material  handling  systems 
v«ll  be  equipped  with  dust  control 
systems.  Chemical  and  storage  areas 
vtrill  be  equipped  with  secondary 
containment  to  avoid  discharge  to  the 
surrounding  environment.  In  the  event 
of  a  tank  le^  or  a  system  leak,  spilled 
liquid  will  be  retained  within  the 
concrete  containment  area.  Tanks  vtrill 
include  a  lock  valve  that  will  open  to  a 
siunp.  To  reduce  the  potential  for 
equipment  failines,  a  preventive 
maintenance  program  will  be 
implemented. 

Other  pollution  prevention  measm^s 
include  ffie  selection  of  water  treatment 
chemicals  that  do  not  adversely  impact 
the  environment  (e.g.,  the  cooling  tower 
circulating  water  system  will  use  a 
phosphate-based  rather  than  a  heavy- 
metal  based  treatment  program,  and  ash 
bjrproducts  will  be  used  for  mine  land 
reclamation  rather  than  landfill 
disposal. 

General  good  housekeeping  practices 
(e.g.,  neat  and  orderly  storage  of 
chemicals,  prompt  cleanup  of  small 
spills,  regular  reffise  removal, 
maintenance  of  clean,  dry  floors,  and 
proper  storage  of  containers  away  from 


walkways  and  roads)  will  be  followed  at 
the  faciUty. 

Cultviral  Resources:  Three  historical 
districts  and  eight  individual  historical 
resoiuces  within  the  viewshed  of  the 
facility  site,  and  one  district  and  three 
individual  historical  resources  within 
the  viewshed  of  the  electrical 
interconnection  route  were  identified  as 
eligible  for  listing  on  the  National 
Register  of  Historic  Places.  The  Bureau 
for  Historic  Preservation  (the  Bureau) 
originally  determined  that  the 
cogeneration  facility  would  have  an 
adverse  visual  effect  on  one  historical 
district  and  three  historical  individual 
resomces  but  decided,  that  for  two  of 
the  resources,  planned  landscaping 
would  mitigate  the  adverse  effects. 
Consequently,  an  unavoidable  adverse 
visual  impact  to  one  district  and  one 
individual  resoiurce  will  result.  For 
these,  non-traditional  mitigation 
measvires  are  being  negotiated  between 
the  Department  and  the  Bureau.  A  draft 
Memorandum  of  Agreement  has  been 
written  calling  for  YCEP  to  publish  a 
history  and  self-guided  tour  of  the 
Dempwolf  Architectmal  Firm  and  to 
assist  the  Bureau  with  computer  coding, 
mapping,  and  general  organization  of 
York  Coimty  historical  survey  records. 
The  Bureau  has  indicated  that  through 
these  non-traditional  methods, 
mitigation  of  the  unavoidable  visual 
effects  is  possible.  Construction  and 
alignment  of  project  pipelines  will  not 
affect  historic  properties.  No  evidence  of 
archeological  resources  has  been  foimd. 
Therefore,  no  archeological  impacts  are 
expected  from  construction  of  either  the 
facility  or  associated  utility  corridors. 

Socioeconomic  Resources:  Because  of 
the  skilled  construction  labor  force 
existing  in  the  York  County  area,  it  is 
expected  that  much  of  the  construction 
workforce  for  the  project  will  be  hired 
regionally.  This  v\rill  have  a  positive,  but 
temporary,  impact  on  regional 
unemployment  rates.  During 
construction,  supporting  local  retail 
establishments  will  be  positively 
impacted  by  increased  revenues,  and 
the  regional  economy  may  benefit  from 
an  influx  of  wage  dollars. 

To  the  extent  practical,  the  70  person 
full-time  workforce  for  the  operational 
facility  will  be  derived  from  the  local 
labor  force.  The  impact  of  these  newly 
created  positions,  along  with  new 
positions  in  related  sectors,  will  be 
positive  but  not  significant  (i.e.,  less 
than  a  0.1  percent  reduction  in  York 
Coimty’s  unemployment  rate).  Increased 
tax  revenues  may  benefit  local  and  state 
infirastructure  and  government 
programs,  including  schools,  roadway 
systems,  and  hospitals;  this  could  have 
a  positive  impact  .on  local  property 
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values.  However,  other  factors,  such  as 
visual  appearances,  noise,  and  traffic 
may  have  negative  impacts  on  real 
estate  values. 

Because  much  of  the  labor  force  will 
be  supplied  locally,  increased  demands 
on  public  and  community  services  will 
be  minimal.  A  fire  water  system, 
designed  in  conformance  with  Uniform 
Fire  Code  and  applicable  National  Fire 
Protection  Association  standards,  will 
minimize  impacts  to  commvmity  fire 
protection  services  fi’om  facility 
operation. 

The  Lions  Club  picnic  pavilion  and 
fishing  area  will  receive  a  long-term, 
direct  negative  impact  from  the 
introduction  of  additional  industrial 
structures  into  the  viewshed.  The 
electrical  interconnection  corridor  will 
cross  a  mix  of  land  uses  including  light 
industrial,  agricultural,  conservation, 
and  flood  control  properties.  Placement 
of  the  electrical  poles  will  entail  a  visual 
impact.  Compared  to  baseline 
conditions,  water  quality  for  the 
protection  and  propagation  of  fish  and 
wildlife  and  for  recreation  in  or  on  the 
water  should  be  minimally  impacted  by 
the  project. 

The  project  should  provide 
consumers  with  predictably  priced 
electricity.  It  is  not  possible  to  speculate 
what  effect  the  project  will  have  on 
long-term  electric  rates  because  of 
uncertainties  in  energy  markets  and  the 
specific  factors  that  contribute  to  long¬ 
term  analyses. 

Environmental  Justice:  Neither 
construction  nor  operation  of  the  facility 
and  associated  utility  corridors  will 
have  disproportionately  high  and 
adverse  human  health  or  environmental 
effects  on  low-income  or  minority 
commimities.  The  minority  commimity 
located  in  Jackson  Township  is  not 
expected  to  experience  visual  or  noise- 
related  impacts  due  to  its  distance  from 
the  utility  corridor  and  electric 
switchyard. 

Proposed  Project  at  the  Alternative  Site 
Location 

Substantial  construction  activities 
would  be  required  to  build  the 
cogeneration  facility  at  the  West 
Manchester  site.  Approximately  20 
percent  of  the  47-acre  (19-hectare)  site 
[9.4  acres  (3.8  hectares)]  would  be 
developed.  The  industrial  function  of 
the  facility  at  the  West  Manchester  site 
would  be  consistent  with  existing 
structmres  located  at  the  J.E.  Baker 
Company  surface  mining  and  brick 
manufacturing  complex. 

Air  Quality:  Projected  air  emission 
rates,  without  offsets  or  allowances, 
would  include  2,300  tons/year  of  sulfur 
dioxide  (SO2),  107  tons/year  of 


particulate  matter  (PMio),  1,212  tons/ 
year  of  oxides  of  nitrogen  (NOx),  1,454 
tons/year  of  carbon  monoxide  (CO),  and 
39  tons/year  of  volatile  organic 
compovmds  (VOCs).  Emissions 
generated  by  the  main  boiler  would  be 
controlled  tmough  selective  non- 
catalytic  reduction  (SNCR)  for  limiting 
oxides  of  nitrogen  (NOx)  emissions  to 
0.125  Ibs/MMBtu,  a  ba^ouse  for 
limiting  emissions  of  particulate  matter 
(PMio)  to  0.011  Ibs/MMBtu,  and 
limestone  injection  into  a  single  train 
ACFB  boiler  to  limit  sulfur  dioxide 
(SO2)  emissions  to  0.25  Ibs/MMBtu.  The 
West  Manchester  site  is  located  in  the 
Northeast  Ozone  Transport  Region 
(NOTR)  that  exceeds  National  Ambient 
Air  Quality  Standards  for  ozone. 
Therefore,  oxides  of  nitrogen  (NOx) 
offsets  would  be  required.  With  offsets, 
the  overall  (net)  NC^  levels  would  be 
reduced  by  182  ton^year. 

A  comparison  of  anticipated 
emissions  of  sulfur  dioxide  (SO2), 
oxides  of  nitrogen  (NOx),  and 
particulate  matter  (PMio)  between  the 
227-megawatt  coal-fired  facility  at  the 
West  Manchester  site  facility  and  at  the 
North  Codorus  site,  indicates  that  these 
emissions  at  the  West  Manchester  site 
would  exceed  the  levels  of  these 
emissions  at  the  North  Codorus. 

Modeling  analysis  indicates  that 
operation  of  the  cooling  imit  at  the  West 
Manchester  site  would  have  minimal 
impacts  on  the  roadways  and  railroad 
siuTounding  the  facility.  Emigs  Mill 
Road,  east  of  the  cooling  unit,  would 
experience  less  than  30  minutes  of 
fogging  annually  as  a  result  of  operation 
of  the  West  Manchester  facility.  No 
other  roadways  surrounding  the  facility 
would  be  impacted.  There  would  be  no 
occasions  where  the  cooling  imit  would 
also  induce  icing  on  roadways  adjacent 
to  the  facility.  The  cooling  imit  plume 
would  cause  less  than  15  minutes/year 
of  fogging  and/or  icing  on  adjacent 
Yorkrail  tracks.  Results  of  a  study 
conducted  by  Dr.  Ducatman,  Director  of 
the  West  Virginia  University’s  Institute 
of  Occupational  and  Environmental 
Health,  concluded  that  the  groundlevel 
concentrations  of  emissions  from  the 
facility  at  the  West  Manchester  site 
would  not  expose  the  York  County 
community  to  a  health  risk. 

Geology  and  Soils:  Construction 
impacts  to  soil  would  include  loss  of 
excavated  soil  from  water  and  wind 
erosion,  reduction  of  soil  quality  from 
mixing  topsoil  with  subsoil,  and  soil 
compaction  firom  actiidties  of 
construction  equipment.  Construction 
involving  site  grading,  preparation,  and 
placement  of  fill  woiild  alter  the 
existing  topography,  and  excavation 
would  be  necessary.  Non-organic  soils 


foimd  on  the  site  would  be  expected  to 
be  suitable  for  uses  such  as  compacted 
fill  for  loaded  structures,  pavements, 
and  embankment  construction,  as  well 
as  for  landscaping  and  grading 
purposes.  A  total  of  98,763  cubic  meters 
(129,169  cubic  yards)  of  on-site 
excavated  materials  would  be  used  for 
site  preparation  and  access  roadway 
construction. 

Water  Resources  and  Water  Quality: 
Water  supply  requirements  for 
construction  of  the  facility  at  the  West 
Manchester  site  would  be  30,000  to 
100,000  gallons  per  day  (gpd),  which 
would  be  supplied  by  the  York  Water 
Company  municipal  distribution 
system;  no  adverse  impact  to  company 
service  would  be  expe^ed.  In  addition, 
handling,  treatment,  or  discharge  of 
sanitary  wastes  during  construction 
would  not  be  expected  to  impact 
existing  sewage  systems  or  surface 
water. 

Dewatering  would  be  required  during 
construction  activities  if  a  shallow  water 
table  were  encountered,  but  water  table 
levels  would  return  to  their  original 
contours  following  completion  of 
dewatering  activities.  No  long-term 
impacts  to  groundwater  would  occur. 

No  construction  would  occur  within  the 
100-year  floodplain. 

Water  supply  requirements  during 
operation  of  the  facility  at  the  West 
Manchester  site  would  range  between 
2.8  and  3.0  mgd.  Adequate  surface  water 
resources  wovdd  be  available  to  meet 
water  supply  needs  during  normal  and 
excess  rainfall  periods.  A  net  water 
savings  of  80  to  180  gpm  would  be 
obtained  through  recycling  and  reuse. 
Consumptive  use  for  the  facility  at  the 
West  Manchester  site  would  range  firom 
2.5  to  2.6  mgd,  which  is  greater  than  the 
Susquehanna  River  Basin  Commission 
(SRBC)  regulatory  threshold  of  20,000 
gpd.  Consequently,  the  facility  in  West 
Manchester  would  be  subject  to  SRBC’s 
consumptive  use  compensation 
requirement. 

All  ambient  water  quality  and  thermal 
discharge  criteria  would  be  met.  Within 
the  discharge’s  zone  of  initial  dilution, 
the  total  dissolved  solids  (TDS) 
concentration  is  expected  to  increase  by 
approximately  100  mg/L;  following 
complete  mixing,  an  increase  of  30  mg/ 
L  is  anticipated.  In-stream  TDS 
concentrations  are  expected  to  remain 
below  the  500  mg/L  standard.  The 
PADER  thermal  discharge  criterion 
would  be  met  because  of  available  in- 
stream  dilution  capacity  and  the 
facility’s  use  of  a  stormwater  retention 
pond  on  the  West  Manchester  site  for 
cooling.  The  facility  at  the  West 
Manchester  site  would  also  be  capable 
of  meeting  the  effluent  limitations  for 
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total  suspended  solids,  oil  and  grease,  . 
pH,  chlorine  residual,  zinc,  and 
polychlorinated  biphenols  defined  by 
EPA’s  pretreatment  standards  for  new 
sources. 

Biological  Resoiurces  and  Biodiversity: 
No  construction  of  site  facilities  would 
take  place  in  a  wetland;  however, 
electric  transmission  lines  and  non- 
contact  discharge  pipelines  would  cross 
narrow  wetlands.  A  permit  to  construct 
these  utility  corridors  would  need  to  be 
obtained.  The  most  probable  electric 
transmission  line  route  would  cross  a 
narrow  wetland  associated  with  Honey 
Rim.  The  crossing  would  consist  of  an 
overhead  span,  and  vegetation  in  the 
existing  meadow  wetland  would  not 
require  additional  management  for 
right-of-way  maintenance.  No 
alterations  to  wetlands  would  be 
exp)ected  to  occur.  The  non-contact 
wastewater  discharge  pipeline  would 
cross  approximately  4.8  kilometers  (3 
miles)  of  wetlands  between  the  West 
Manchester  site  and  its  discharge  to 
Codorus  Creek.  Short-term  impacts  to 
herbaceous  wetlands  have  occiured 
previously  with  placement  of 
imderground  utility  pipelines.  A 
limited,  temporary  impact  to  wetlands 
would  also  occur  if  a  natural  gas 
pipeline  were  installed  along  a 
proposed  alternative  route.  The  route 
would  cross  few  wetlands  and  all 
construction  would  take  place  in  areas 
that  were  previously  altered  for  roadway 
construction  and  use.  Construction  in 
wetlands  would  occur  during  periods  of 
low  flow  and  if  necessary,  flow  would 
be  diverted  during  construction. 
Following  completion  of  construction, 
affected  areas  would  be  restored  to  their 
original  contour,  and  altered  areas 
would  be  revegetated  with  appropriate 
species. 

No  threatened  or  endangered  plant  or 
animal  species  were  reported  to  occur 
on  the  West  Manchester  site  or  within 
the  area  of  proposed  associated 
infrastructure  routes. 

Noise:  Increased  outdoor  noise  levels 
at  four  residences  closest  to  the  project 
at  the  West  Manchester  site  would  be 
clearly  perceptible.  Daytime  noise  levels 
at  two  residences  to  the  north  and  east 
of  the  site  and  at  the  golf  coiu^  located 
to  the  west  of  the  site  would  increase  by 
approximately  14  to  20  dBA.  The  noise 
increase  at  more  distant  receptors  to  the 
south  and  southeast  would  range  from 
3  to  12  dBA. 

The  purging  of  steam  systems  of  dirt 
and  construction  debris  would  be 
scheduled  for  several  brief  periods;  this 
process  may  result  in  extremely  high 
noise  levels.  To  limit  the  impact  from 
noise  during  this  process,  special 
mitigation  measures  would  be  utilized. 


including  efforts  to  minimize  the  extent 
of  the  process,  scheduling  the  process 
during  daylight  hours,  and  providing 
advance  notice  to  the  potentially 
afrected  public. 

Transportation  and  Traffic:  Traffic 
studies  indicate  that  traffic  flow  is 
already  slow  in  many  of  the  affected 
areas  and  would  be  aggravated.  Along 
the  East  Berlin  Road,  one  intersection 
(East  Berlin  Road/Emigs  Mill  Road) 
would  experience  a  change  in  level  of 
service  (LOS)  during  p.m.  peak  hours.  A 
decline  from  LOS  D  to  LOS  E  would  be 
expected  at  this  intersection  from 
construction  traffic.  Most  Route  30 
intersections,  which  arc  already 
operating  at  unsatisfactory  levels  of 
service,  would  be  expected  to 
experience  significant  impacts  during 
construction.  Once  the  facility  is 
operational,  only  one  intersection 
(Route  30  and  Emigs  Mill  Road)  would 
experience  a  decline  in  level  of  service. 
During  the  a.m.  peak  hour,  facility 
traffic  would  cause  southbound  traffic 
on  Emigs  Mill  Road  to  decline  from  LOS 
C  to  LOS  D.  Plans  are  imderway, 
independent  of  this  project,  to  improve 
highway  conditions. 

Land  Use:  The  West  Manchester  site 
would  be  located  within  the  General 
Industrial  Zone,  which  is  the  most 
intensive  level  of  industrial  zoning  in 
the  township.  Even  though  the  site  is 
designated  to  be  used  for  industrial 
purposes,  construction  of  the  facility 
would  impact  existing  agricultural  land 
use.  Coordination  would  be  conducted 
with  the  appropriate  zoning  authority. 
Utility  interconnection  corridors  may 
require  a  Conditional  Use  Permit 
because  the  project  is  not  included  as  a 
specifically  permitted  use  within  the 
General  Industrial  Zone.  The  West 
Manchester  site  is  of  adequate  size  to 
comply  with  the  minimum  area 
requirements  that  apply  to  this  General 
Industrial  Zone.  Most  of  the  proposed 
facility  structures  would  be  less  than  the 
30.5-meter  (lOO-foot)  maximum 
permitted  height  or  could  accommodate 
required  setback  distances.  Features 
exceeding  the  maximum  height  (e.g.,  the 
facility  stack)  would  require  zoning 
approval. 

Environmental  Justice:  Construction 
and  operation  of  the  facility  at  the  West 
Manchester  site  has  the  potential  to 
impact  both  minority  and  low-income 
communities.  Although  the  site  is 
located  in  an  industrialized  area,  three 
census  tract  block  groups  within  a  5- 
kilometer  (3.1-mile)  radius  contain 
minority  population  concentrations 
higher  than  the  county  average.  In 
addition,  a  low-income  community  is 
located  in  the  same  census  tract  block 
group  as  the  West  Manchester  site. 


Thus,  there  is  a  potential  for  greater 
environmental  justice  impacts  from  the 
project  at  the  West  Manchester  site 
compared  to  the  preferred  alternative. 

No-Action  Alternative  * 

Substantial  construction  activities 
would  be  required  for  the  gas-fired 
facility  and  ffie  coal-fired  facility 
options.  The  number  of  acres  developed 
for  the  coal-fired  facility  would  be 
similar  to  that  for  the  preferred 
alternative  [approximately  38  acres 
(15.4  hectares)].  Approximately  10  acres 
(4  hectares)  w'ould  be  developed  for  the 
gas-fired  facility.  No  construction  would 
be  required  for  the  PJM  Intercoimection 
Power  Pool  option. 

Many  impacts  from  construction, 
which  apply  only  to  the  coal-fired 
facility  and  gas-fired  facility  options, 
would  be  similar  to  impacts  identified 
for  construction  of  the  preferred 
alternative.  Because  generic  sites  were 
analyzed,  it  is  assumed  that  appropriate 
sites  would  be  used  and  thus  no  adverse 
land  use,  cultural  resources,  or 
environmental  justice  impacts  would 
occur.  During  construction  of  the  gas- 
fired  facility,  monthly  employment 
would  average  approximately  180 
persons  compared  to  350  for  the 
preferred  alternative;  consequently,  less 
traffic  impact  would  result. 

Employment  during  construction  of  the 
coal  fired  facility  would  be  similar  to 
employment  for  the  preferred 
alternative  and  all  related  impacts 
would  be  comparable.  Impacts 
associated  with  operation  of  the  three 
no-action  alternative  options  are  as 
follows. 

Setting:  It  is  assumed  that  the 
additional  structures  for  the  gas-fired 
and  coal-fired  facilities  would  not  alter 
visual  quality.  The  tallest  structures  for 
the  coal-fired  facility  would  be  similar 
in  height  to  those  of  the  preferred 
alternative.  The  gas-fired  facility’s 
exhaust  stack  would  be  between  45.7 
and  61  meters  (150  and  200  feet)  tall 
[compared  to  the  120.4-meter  (395-foot) 
stack  associated  with  the  preferred 
alternative).  Building  hei^t  would  be 
approximately  30.5  to  45.7  meters  (100 
to  150  feet)  tall  [compared  to  57.9 
meters  (180  feet)  for  the  preferred 
alternative).  There  would  be  no  new 
structures  to  alter  visual  quality  for  the 
PJM  Interconnection  Power  Pool  option. 

Air  Quality:  Anticipated  air  emission 
rates  during  operation  of  a  gas-fired 
facility  would  include  26  tons/year  of 
sulfur  dioxide  (SO2),  23  tons/year  of 
particulate  matter  (PMio),  240  tons/year 
of  oxides  of  nitrogen  (NOx),  144  tons/ 
year  of  carbon  monoxide  (CO),  and  35 
tons/year  of  volatile  organic  compounds 
(VOCs).  Anticipated  air  emission  rates 
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during  operation  of  a  coal-fired  facility 
would  include  2,456  tons/year  of  sulfiir 
dioxide  (SO2),  108  tons/year  of 
particulate  matter  (PMio),  1,226  tons/ 
year  of  oxides  of  nitrogen  (NOx),  1,474 
tons/year  of  carbon  monoxide  (CO),  and 
41  tons/year  of  volatile  organic 
compounds  (VOCs).  Compared  to  the 
preferred  alternative,  the  coal-fired 
facility  emissions  would  be 
approximately  15  percent  less  because  it 
would  bum  less  coal  and  produce  less 
energy,  since  it  would  not  supply  steam 
to  an  adjacent  host.  Radionuclide 
emissions  would  be  much  lower  firom  a 
gas-fired  facility  when  compared  to  any 
of  the  coal-fired  options. 

If  either  the  gas-fired  or  the  coal-fired 
facility  were  to  be  located  in  the  NOTR, 
oxides  of  nitrogen  (NOx)  offsets  would 
be  required.  Under  the  gas-fired  facility 
option,  the  overall  (net)  oxides  of 
nitrogen  (NOx)  reduction  would  be  36 
tons/year  and  under  the  coal-fired 
facility  option,  the  overall  (net) 
reduction  would  be  184  tons/year. 
Secondary  emissions  associated  with 
the  gas-fired  facility  would  be  less  than 
for  &e  preferred  alternative  because 
fewer  workers  would  be  required  and 
the  need  for  rail  delivery  of  coal  and 
shipments  of  limestone-ash  byproduct 
would  be  eliminated. 

Under  the  PJM  Interconnection  Power 
Pool  option,  0.4  percent  of  the  existing 
total  capacity  of  the  facilities  would  be 
utilized  by  Met-Ed.  No  increases  in  air 
emissions  at  existing  PJM  facilities 
would  occur. 

Water  Resoiuces  and  Water  Quality: 
No  increases  in  water  supply 
requirements  or  wastewater  discharges 
would  occur  from  the  purchase  of 
existing  electrical  capacity  fi-om  the  PJM 
pool,  due  mgd  of  freshwater  would  be 
required  for  cooling  vmder  the  gas-fired 
facility  option;  2.5  mgd  would  be 
required  under  the  coal-fired  facility 
option.  The  gas-fired  facility  would  be 
expected  to  use  200,000  gpd  for  boiler 
m^e-up  and  to  discharge 
approximately  the  same  amoimt.  The 
coal-fired  facility  would  be  expected  to 
use  340,000  gpd  for  boiler  make-up.  For 
the  gas-fired  facility  option,  non-cooling 
water  consumption  would  decrease  40 
percent  compared  to  the  preferred 
alternative;  for  the  coal-fired  facility 
option,  the  decrease  would  be  15 
percent.  Discharges  from  both  the  gas- 
fired  and  coal-fi^  facilities  would  be 
expected  to  raise  water  temperature  in 
the  receiving  surface  water  bodies. 

BiologicalResoiuces  and  Biodiversity: 
It  is  possible  that  because  of  reduced 
spatial  requirements  for  the  gas-fired 
facility,  less  disturbance  to  wildlife 
habitats  would  take  place.  No  other 
impacts  to  biological  resources  or 


biodiversity  would  be  expected  from 
any  of  the  no-action  alternative  options. 

Human  Health  and  Safety:  Impacts 
from  the  coal-fired  facility  option  would 
be  similar  to  those  for  the  preferred 
alternative;  however  approximately  10 
to  15  percent  less  ash  byproduct  would 
be  generated  because  less  fuel  would  be 
consumed.  There  would  be  no  coal 
handling  requirements  or  related 
mitigation  measvires  needed  for  the  gas- 
fired  facility  option.  Instead,  special 
procedures  for  natural  gas  (e.g.,  leak 
detection)  would  be  implemented.  Less 
municipal  waste,  compared  to  the 
preferred  alternative  would  be  generated 
and  no  ash  byproduct  would  be 
produced.  Cmrent  facility  health  and 
safety  procedures  would  not  he  afrected 
with  the  PJM  Interconnection  Power 
Pool  option.  No  impacts  to  the  health 
and  safety  of  employees  or  the  local 
population  would  occur  with  any  of  the 
no-action  alternative  options. 

Noise:  It  is  expected  that  noise  levels 
for  the  coal-fired  facility  option  would 
he  equivalent  to  those  of  the  preferred 
alternative.  For  the  gas-fired  option, 
noise  attributed  to. coal  handling  and 
processing  equipment  would  be 
eliminated.  Because  there  would  be  no 
increase  in  operating  activity  at  existing 
facilities  with  the  PJM  Interconnection 
Power  Pool  option,  there  would  be  no 
impact  on  existing  noise  levels. 

Transportation  and  Traffic:  Impacts  to 
transportation  and  traffic  would  be 
similar  between  the  preferred 
alternative  and  the  coal-fired  facility 
option.  No  additional  impacts  to  traffic 
or  transportation  would  occur  with  the 
PJM  Interconnection  Power  Pool.  It  is 
assumed  that  for  the  gas-fired  facility 
option,  operation  impacts  to 
transportation  and  traffic  would  be  less 
than  those  for  the  preferred  alternative 
because  of  reduced  employment  levels. 
In  addition,  impacts  from  rail  traffic  for 
coal  dehvery  and  truck  traffic  for 
limestone  delivery  and  ash  removal 
would  be  avoided.  If  the  gas  supply  is 
interrupted,  however,  continuing 
supplies  would  need  to  be  delivered  by 
tandem  trucks,  thus  impacting  the 
transportation  infrastructure. 

Sodoeconomic  Resources:  $75 
million  in  federal  funds  would  not  be 
expended  for  any  of  the  no-action 
alternative  options.  Socioeconomic 
resources  would  benefit  frx>m  the  sale  of 
excess  capacity  with  the  PJM  power 
pool  option;  but  because  the  sale  of  227 
megawatts  represents  only  0.4  percent 
of  ffie  total  capacity  available  for  sale, 
the  increase  would  not  be  significant. 
Socioeconomic  impacts  (e.g., 
employment,  property  tax  revenue, 
electricity  cost)  for  the  coal-fired  facility 


option  would  be  similar  to  those  of  the 
preferred  alternative. 

The  payment  of  property  tax,  under 
the  gas-fired  facility  option,  would  be 
approxi^mately  40  to  60  percent  less  than 
for  the  preferred  alternative. 
Employment  would  be  25  to  30  workers 
compared  to  70  employees  for  the 
preferred  alternative.  Because  the  source 
of  fuel  would  most  likely  originate  in 
the  Gulf  of  Mexico,  additional  revenues 
associated  with  the  sale  of  Pennsylvania 
coal  would  not  be  realized  for  the  gas- 
fired  facility  option. 

Comments  Received 

The  Department  received  comments 
on  the  YCEP  Final  Environmental 
Impact  Statement  frum  14  commenters/ 
groups. 

Nina  Huizinga  from  the  Pennsylvania 
Department  of  Environmental 
Resovuces’  Office  of  Policy  and 
Conmumication  stated  that  PADER  had 
no  comments.  Steven  Hill  congratulated 
the  Department  on  its  “timely 
completion  and  absolute  thoroughness” 
of  the  Final  Environmental  Impact 
Statement.  Barry  G.  Hoffrnan,  District 
Engineer  for  the  Pennsylvania 
Department  of  Transportation’s 
Engineering  District  8-0,  informed  the 
Department  that  Air  Products  had 
submitted  an  application  for  the 
required  traffic  signal  and  the  District 
had  no  substantive  comments  (note: 
approval  for  the  signal  (permit  no.  84- 
55)  was  made  to  North  Codorus 
Township  on  March  6, 1995).  Roland 
Bergner  commented  that  the 
Pennsylvania  Game  Commission 
concurred  with  the  selection  of  the 
Flood  Control  Property  alternative  as 
the  preferred  electric  interconnect 
corridor  route.  Mr.  Bergner  reiterated 
the  U.S.  Army  Corps  of  Engineers 
(USACE)  requirement  that  during  the 
final  design  phase,  both  agencies  must 
approve  YC^’s  mitigation  measures  for 
alleviating  impacts  to  wildlife 
associated  with  construction  across 
USACE  property.  The  Department  is 
aware  of  this  stipulation  and  is 
including  this  requirement  in  its 
Mitigation  Action  Plan. 

Ronald  Davis,  Chief,  Engineering 
Services  of  the  Air  Quality  Program, 
Pennsylvania  Department  of 
Environmental  Resources  (PADER), 
submitted  four'substantive  comments 
with  supporting  documentation.  His 
conunents  were  related  to  analyses  of 
secondary  effiuent  (process  wastewater) 
samples  that  were  recently  collected  by 
PADER  and  YCEP  firom  the  P.H. 
Glatfelter  Company’s  Outfall  001.  The 
PADER  analyses  indicated  the  presence 
of  several  compounds  (specifically, 
residual  agricultural  pesticides  (Aldrin, 
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BHC,  and  propachlor)  and  herbicides 
(MCPA  and  dalapon)  and  three 
additional  volatile  organics  (1,4- 
dioxane,  1,1,2,2-tetrachloroethane,  and 
formaldehyde)]  that  were  not  identified 
in  the  Final  Environmental  Impact 
Statement.  The  YCEP  cooling  tower  is 
designed  to  utilize  the  process 
wastewater  for  cooling  tower  make-up 
water,  and  would  evaporate  an 
estimated  maximiun  2.8  million  gallons 
per  day  during  the  cooling  process. 

•  The  first  comment  stated  that 
several  of  the  compoimds  detected  in 
wastewater  are  classified  by  the  U.S. 

EPA  as  carcinogens.  Most  of  the  other 
detected  compmmds  have  non- 
carcinogenic  toxicity.  Except  for 
chloroform,  none  of  these  contaminants 
had  been  previously  identified  by  YCEP 
or  reviewed  by  PADER. 

The  Department  reviewed  the 
analytical  data  submitted  by  both 
PADER  (1  sampling  event — analyses 
conducted  by  PADER  Biueau  of 
Laboratories)  and  YCEP  (4  sampling 
events — analyses  conducted  by 
Lancaster  Laboratories),  and  foimd  that 
results  of  the  analyses  differed  between 
sampling  events,  between  the 
laboratories  conducting  the  analyses, 
between  the  analytical  technique  used, 
and,  when  tested,  between  the  varying 
“hold  times”  (time  between  sample 
collection  and  analysis).  Some 
compoimds  were  believed  to  be  present 
in  one  sample,  but  were  not  found  in 
other  samples.  In  addition,  some 
compovmds  were  thought  to  be  present 
by  one  laboratory  and  not  the  other,  and 
some  compounds  were  thought  to  be 
present  by  both  laboratories,  but  at  very 
different  concentration.  Thus,  one  needs 
to  imderstand  the  limitations  of  the 
results  presented,  since  there  seems  to 
be  some  inherent  imcertainty  with 
respect  to  the  accuracy  and/or  precision 
of  ^e  analytical  data  generated.  These 
limitations  and  uncertainties  are 
e^mlored  below. 

Most  of  the  organic  components 
indicated  as  present  in  PADER’s 
wastewater  analyses  were  tentatively 
identified  compoi'nds  (TICs).  TICs  are 
compounds  analyzed  though  screening 
techniques  (gas  chromatographic/mass 
spectrometric  analyses),  where  the 
spectra  obtained  fiom  components  in 
the  sample  are  matched  with  a 
computerized  spectral  database  of 
possible  compounds.  The  TICs  were  not 
generally  quantified  in  the  PADER 
laboratory  report,  as  denoted  by  the 
letter  “J”  beldnd  the  values  for  some  of 
the  analyses.  [The  “J”  designation  is  a 
laboratory  data  qualifier  used  in  the 
EPA’s  Contract  Laboratory  Program  to 
indicate  that  a  reported  value  is 
estimated.] 


Although  several  organic  compounds 
were  tentatively  identified  by  PADER’s 
analyses,  further  component-specific 
analytical  validation  methods  did  not 
indicate  the  presence  of  many  of  these 
compormds.  To  verify  TIC  results,  a 
pure  sample  (of  the  compoimd 
indicated  by  the  TIC  result)  should  be 
rerun  on  the  same  equipment  to 
determine  if  retention  times  match  those 
of  the  TIC  and  to  determine  if  actual 
spectral  results  obtained  with  tl^e  mass 
spectrometer  match  those  indicated  by 
the  computerized  library.  If  both  of 
these  match  then  can  one  state  with 
reasonable  certainty  that  a  TIC 
represents  a  compound  that  is  truly 
present.  In  smnmary,  only  compounds 
identified  and  quantified  according  to 
EPA  methodology  (in  the  manner 
indicated  above)  are  detected.  TIC’s  are 
not  present  imtil  confirmed;  they  are 
onfy  presumed  present. 

The  EPA  has  provided  specific 
guidelines  for  evaluating  the  usability  of 
laboratory  data  in  quantitative  risk 
assessments.  As  a  general  rule,  only 
positively  identified  compounds  that 
are  listed  within  a  methods  list  of 
compotmds  to  be  identified  (i.e.,  the 
instrument  response  factor  has  been 
derived  based  on  a  multipoint  standards 
curve  for  each  of  these  chemicals)  can 
be  used  in  risk  assessment  calculations, 
and  then  only  if  they  are  present  above 
the  method  qiiantification  limit  once 
corrected  for  field  and  laboratory 
blanks.  EPA  guidance  allows  substantial 
leeway  on  use  of  TICs,  but  one  caimot 
identify  “method  list”  chemicals  (e.g., 
bromodichloromethane)  as  TICs  (please 
note  that  nearly  all  of  the  compoimds 
presumed  to  be  present  are  compounds 
having  methods  list),  automatically 
printout  the  first  chemical  on  a 
computer  bitlist  as  being  the  TIC,  or  use 
quantification  levels  derived  from  TICs 
for  anything  but  estimating  relative 
importance  of  the  compound. 

As  a  conservative  measure  for  health 
effects  analysis,  DOE  acted  on  the 
premise  that  all  analysis  results  were 
valid  until  proven  otherwise,  and 
conducted  a  risk  screening  of  DOE’s 
targeted  21  potentially  hazardous 
compounds  at  the  hipest 
concentrations  “detected”  in  any  of  the 
analyses. 

Concurrent  with  risk  screening 
conducted  by  DOE,  YCEP  submitted  a 
“Human  Health  Risk  Assessment  for  the 
YCEP  Cooling  Tower  Drift,”  to  PADER 
on  July  12, 1995,  and  its  Addendum  on 
July  20, 1995.  A  copy  of  this  health  risk 
assessment  was  received  and  reviewed 
by  DOE.  Both  YCEP’s  health  risk 
assessment  and  CKDE’s  risk  screening 
concluded  that  the  recently  detected 
compoimds  in  P.H.  Glatfelter  Company 


wastewater  posed  no  increased  human 
health  risks.  Both  YCEP’s  human  health 
risk  assessment  and  DOE’s  screening 
assessment  are  in  the  public  reading 
rooms. 

DOE  determined  that  although 
potential  emissions  of  most  compounds 
detected  in  the  recent  sampling  events 
were  not  assessed  in  the  Final 
Environmental  Impact  Statement,  the 
addition  of  these  compounds  (at  the 
highest  detected  concentrations)  to 
emissions  from  the  proposed  cooling 
tower  are  expected  to  pose  no  additional 
human  health  risks.  Therefore,  the 
general  human  health  risk  conclusions 
reached  in  the  Final  Environmental 
Impact  Statement  are  not  measurably 
altered.  It  should  also  be  noted  that  the 
health  risk  analyses  conducted  in  the 
Final  Environmental  Impact  Statement 
were  based  on  measurements  made 
using  a  simulated  cooling  tower,  which 
arguably  would  generate  more  accurate 
release  data  than  that  based  on  pure 
extrapolation  of  anal)dical 
measurements  made  on  wastewater 
samples. 

PADER’s  laboratory  analyzed  the 
wastewater  outfall  for  one  sampling 
campaign  (4/17/95),  and  Lancaster 
Laboratories,  an  EPA-accredited  facility, 
analyzed  wastewater  samples  taken 
during  four  sampling  campaigns  (3/13/ 
95,  4/17/95,  5/18/95,  and  6/21/95).  DOE 
reviewed  and  evaluated  all  of  these 
available  data  in  identifying 
components  in  the  wastewater  and  in 
assessing  potential  health  effects  ftom 
cooling  tower  operation.  As  stated 
before,  many  of  the  organic  compounds 
identified  by  PADER’s  laboratory  were 
only  tentatively  identified  during 
screening  analyses,  but  were  not 
confirmed  in  their  validation  analyses, 
which  support  the  general  findings  of 
Lancaster  Laboratories. 

•  The  second  comment  stated  that 
five  (5)  of  the  detected  compounds  are 
hazardous  air  pollutants  (HAPs),  as 
defined  in  the  1990  Clean  Air  Act 
Amendments.  The  compound  detected 
at  the  highest  level  was  formaldehyde  at 
0.3  mg/L.  Based  on  this  level,  the 
potential  emissions  of  formaldehyde 
from  the  YCEP  cooling  tower  would  be 
over  one  ton/year.  PADER’s  sampling 
results  indicated  that  potential  HAP 
emissions  from  the  cooling  tower  haye 
not  been  fully  investigated,  and  that 
there  is  a  need  to  determine  the  amount 
of  hazardous  air  pollutants  (HAPs)  that 
will  be  emitted  from  the  process. 

The  volatile  and  semi-volatile 
(methods  lists)  analyses  conducted  by 
the  PADER  and  YCEP  laboratories 
included  scans  for  over  120  different 
compounds.  Additional  analyses  for 
pesticides,  herbicides,  and  base  neutral 
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components  bring  the  total  quantity  of 
compounds  analyzed  in  excess  of  160, 
with  55  of  these  components  being  on 
the  Clean  Air  Act  Amendments  list  of 
HAPs. 

The  Department’s  review  of  the 
sampUng  analysis  data  submitted  hy 
PADER  determined  that  five  of  the 
compounds  presumed  to  be  present 
(chloroform,  formaldehyde,  1,4-dioxane, 
1,1,2,2-tetrachloroethane,  and 

1 .2.3.4.5.6- hexachlorocyclohexane), 
were  HAPs.  The  Department  then 
estimated  the  amoimts  of  these  five 
compounds  that  would  he  emitted  from 
the  cooling  tower.  Four  of  the  HAPs  are 
volatile  organic  compounds  (VCXDs), 
except  1,2,3,4,5,6- 
hexachlorocyclohexane).  These  four 
volatile  compoimds  were  assumed  to  be 
released  horn  the  cooling  tower  in  vapor 
(100  percent  evaporation)  form.  The 

1 .2.3.4.5.6- hexadilorocyclohexane  was 
assiuned  to  he  released  primarily  in  the 
form  of  drift  (0.005  percent  of  the  water 
recirculation  rate). 

Based  on  the  maximum  potential 
concentrations  of  tentatively  identified 
HAPs  in  the  make-up  water,  the 
proposed  YCEP  cooling  tower  operation 
would  be  expected  to  release  an 
additional  2.8  tons/year  of  HAPs  beyond 
the  amoimt  (0.57  tons/year)  assessed  in 
the  Final  Environmental  Impact 
Statement.  It  should  be  noted  that, 
based  on  confirming  analyses  for 
volatile  and  non-volatile  components 
that  would  be  used  for  regulatory 
purposes,  only  chloroform  was  detected 
in  the  samples  wi  th  any  degree  of 
confidence.  PADER’s  formaldehyde 
analyses  which  yielded  a  concentration 
of  0.3  mg/L  may  be  invalid  due  to  the 
presence  of  a  pale  yellow  color  in  the 
sample  as  well  as  the  exceedance  of 
maximum  holding  time  prior  to 
analysis.  Subsequent  analyses  by 
Lancaster  Laboratories  indicate  the 
formaldehyde  levels  are  less  than  57  pg/ 
L.  However,  the  method  (water)  blank 
had  a  backgroimd  level  of  48.5  pg^L, 
which  generated  a  corrected  analytical 
result  ImIow  the  detection  limit.  If  one 
extrapolates  based  on  the  validated 
analytical  information  obtained  diuing 
the  recent  sampling  campaigns,  the  total 
emissions  for  VOCs  (including  HAPs) 
finm  the  cooling  tower  would  be 
approximately  0.11  tons/year,  which  is 
less  than  that  reported  in  the  Final 
Environmental  Impact  Statement  (0.57 
tons/year). 

The  Department  determined  that 
although  potential  increased  emissions 
(2.8  tons/year)  of  HAPs  presumed  to  be 
present  in  the  recent  sampfing  events 
were  not  assessed  in  the  Final 
Environmental  Impact  Statement,  the 
incremental  health  risks  associated  with 


these  expected  additional  emissions 
from  the  proposed  cooling  tower  would 
pose  no  additional  environmental  or 
human  health  risks,  and  that  the  human 
health  risk  conclusions  reached  in  the 
Final  Environmental  Impact  Statement 
are  not  measurably  altered.  Analytical 
results  suggest  that  the  health  risk  could 
be  lower  than  that  reported  in  the  Final 
Environmental  Impact  Statement  due  to 
the  lower  chloroform  emissions  finm 
the  cooling  tower. 

A  monitoring  stipulation  has  been 
included  in  the  Prevention  of 
Significant  Deterioration  (PSD)  Air 
Permit  to  resolve  issues  related  to  the 
actual  amount  of  volatile  organic 
compound  and  HAPs  emissions  from 
the  YCEP  facility.  This  stipulation  reads 
as  follows:  Within  60  days  of  issuance 
of  this  plan  approval,  the  applicant  shall 
submit  a  cooling  water  sampling 
protocol  to  the  Regional  Air  Quality 
Program  Manager  for  approval.  The 
protocol  shall  address  the  following 
analyses:  a.  Volatile  organic 
compounds;  b.  semi-volatile  organic 
compounds;  c.  chloroform;  d. 
formaldehyde;  e.  dimethylsulfide;  f. 
chlorinated  herbicides;  and  g. 
organochloride  pesticides.  The  sampling 
of  the  Glatfelter  effluent/YCEP  cooling 
tower  evaporant  stream  shall  be 
conducted  on  a  monthly  basis. 

Sampling  results  in  accordance  with 
this  condition  shall  be  submitted  to  the 
Department  [PADER]  within  30  days  of 
completion  of  the  laboratory  analysis. 
Sampling  results  shall  be  used  to  verify 
compliance  with  the  50  tons/year  VCXi 
emission  limit  and  to  verify  that  HAP 
concentrations  in  the  cooling  water  are 
consistent  with  the  sampfing  values 
known  to  the  Department  [PADER]  prior 
to  issuance  of  this  plan  approval. 
Sampfing  shall  be  conducted  for  at  least 
1  year  (12  consecutive  months)  or  until 
the  maximum  production  rate  of  the 
source  is  achieved,  as  deemed 
appropriate  by  the  Department  [PADER] 
based  upon  review  of  the  information 
collected.  At  the  conclusion  of  the 
monthly  sampfing  program,  the 
Department  [PADER]  shall  specify 
sampfing  frequency  which  shall 
continue  for  dbie  fife  of  the  project.  The 
applicant  may  recommend  a  sampfing 
frequency  and  other  changes  to  the 
protocol  at  that  time.  The  long  term  . 
sampfing  program  may  include 
correlation  with  the  NT*DES  monitoring 
results  at  the  P.H.  Glatfelter  Company. 
[See  DOE’S  mitigation  commitment 
concerning  the  cooling  tower  sampling 
results  below  imder  ^^tigation  Action 
Plan] 

•  A  third  comment  made  by  PADER 
stated  that  a  number  of  the  newly  , 
identified  pollutants  are  volatile  organic 


compounds  (VOCs),  and  that  the  total 
potential  emissions  (from  the  cooling 
tower)  could  be  greater  than  two  tons/ 
year.  When  these  emissions  are  added  to 
the  49  tons/year  identified  horn  other 
sources  in  YCEP’s  air  permit 
application,  the  total  project  emissions 
exceed  50  tons/year;  therefore.  New 
Source  Review  might  now  apply  to  VOC 
emissions  from  the  project.  PADER  also 
detected  76.2  mg/L  of  total  organic 
carbon  in  the  wastewater,  and 
questioned  if  the  cooling  tower  might 
release  this  organic  carbon  to  themr  as 
VOCs. 

The  Department’s  review  of  data 
submitted  by  PADER  determined  that 
up  to  an  additional  4.2  tons/year  of 
identified  VOCs  could  be  emitted  from 
the  proposed  YCEP  cooling  tower,  if 
VOCs  are  confirmed  to  be  present  in  the 
make-up  water  at  the  maximum 
detected  concentrations  using 
appropriate  protocols.  If  these  emissions 
(4.2  tons/year)  are  accurate  and  when 
combined  with  the  circulating  fluidized 
bed  boiler  emissions  exceed  the  New 
Source  Review  (NSR)  threshold  for 
VOCs  of  50  tons/year,  an  additional 
regulatory  review  would  be  required. 
However,  as  a  condition  for  providing 
cost-shared  funding  for  the  YCEP 
project,  net  VOC  emissions  for  the  YCEP 
facility  will  not  exceed  50  tons/year  as 
prescribed  by  law. 

Chloroform,  levels  measiired  for 
samples  collected  during  recent 
sampfing  events  indicate  an  almost  10- 
fold  reduction  (when  compared  to 
concentrations  analyzed  in  the  Final 
Environmental  Impact  Statement).  This 
reduction  is  probably  due  to  the  efiects 
of  the  P.  H.  Glatfelter  Compcmy’s 
Modernization  Project,  which  went 
online  in  the  fall  of  1994,  since  similar 
reductions  in  memy  of  the  surrogate 
parameters  have  b^n  observed  (e.g., 
color,  specific  conductance,  chemical 
oxygen  demand,  total  organic  carbon). 
The  highest  formaldehyde  concentration 
(0.3  m^L)  that  was  used  in  the 
estimation  of  maximum  VOC  emissions 
by  the  Department  could  be  in  question 
due  to  analytical  interferences  noted  by 
the  laboratory  that  conducted  the 
analyses.  More  recent  formaldehyde 
'  analyses  indicate  that  its  presence  is 
non-detectable.  Thus,  there  is  a 
possibility  that  further  analyses  of 
current  and  fiitxire  data  will  indicate 
that  the  total  VOC  emissions  will  be  less 
than  50  tons/year,  and  that  the 
component  contributed  by  the  cooling 
tower  could  be  less  than  0.57  tons/year 
(as  previously  reported  in  the  Final 
Environmental  Impact  Statement).  In 
fight  of  the  discrepancies  and  non- 
vdidation  foimd  in  the  analytical 
analyses  between  samples  and 
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laboratories,  additional  sampling  would 
be  required  to  more  accurately  establish 
the  overall  amount  of  VOC  emissions 
that  would  be  emitted.  More  recent 
analyses  conducted  suggest  that  VCX^ 
emissions  from  the  cooling  tower  could 
be  approximately  0.11  tons/year. 

To  address  this  issue  as  part  of  the 
Prevention  of  Significant  Deterioration 
(PSD)  Permit  for  the  YCEP  Project, 
PADER’s  Ronald  Davis  has  stated  that 
the  following  language  has  been 
included  in  the  PSD  permit  (which  was 
issued  on  July  25, 1995);  “Annual  actual 
volatile  organic  carbon  emissions  from 
all  activities  at  the  YCEP  facility  shall 
not  exceed  50  tons  for  any  consecutive 
twelve  month  period.  This  limit  is  based 
upon  the  VOC  applicability  threshold 
contained  in  Chapter  127  Subchapter  E 
of  the  New  Source  Review  of  the 
Department’s  rules  and  regulations.’’ 

Another  stipulation  of  the  permit  (as 
outlined  in  the  previous  response)  will 
require  YCEP  to  conduct  sampling  to 
determine,  in  part,  VOC  emissions.  If 
total  VOC  emissions  on  an  annualized 
basis  exceed  50  tons/year,  YCEP  would 
be  required  under  law  to  mitigate  the 
effects  by  demonstrating  lowest 
achievable  emission  rates  (LAER)  for 
VOC  emissions.  If  initial  operational 
data  indicate  a  potential  VOC 
exceedance,  YCEP  could  pursue  a 
niimber  of  options  (including 
operational  or  engineering  controls  at 
the  combustor)  to  reduce  the  VOCs  on 
an  annualized  basis  for  the  entire 
facility  to  less  than  50  tons/year.  As  a 
condition  for  providing  cost-shared 
funding  for  the  this  project,  net  VOC 
emissions  for  the  YCEP  facility  will  not 
exceed  50  tons/year  as  prescribed  by. 
law. 

The  need  for  a  New  Source  Review  is 
a  regulatory  issue  which  will  be 
determined  by  PADER  based  on 
operational  data.  As  noted  earlier, 
PADER  has  not  determined  the  need  for 
a  New  Source  Review  at  this  time,  but 
will  require  YCEP  to  monitor  the  P.H. 
Glatfelter  Company  wastewater  for 
volatile  organic  compoimds,  semi¬ 
volatile  organic  compoimds, 
chloroform,  formaldehyde,  dimethyl 
disulfide,  chlorinated  herbicides,  and 
organochloride  pesticides.  Data  ^m 
this  monitoring  will  provide  the  basis 
for  the  determination  of  whether 
additional  mitigative  measures  would 
be  required.  PADER,  in  its  capacity  as 
the  re^atory  agency  would  determine 
the  need  for  a  New  ^urce  Review,  and 
(if  required)  the  conditions  would  be 
outlined  and  enforced  by  PADER’s 
permit.  Previously  unaccounted  V(X 
emissions  from  the  proposed  cooling 
tower  are  not  expected  to  alter 
conclusions  in  the  Final  ^vironmental 


Impact  Statement  regarding  health  risks 
or  environmental  impacts. 

The  issue  of  whetfrar  the  76.2  mg/L  of 
total  organic  carbon  in  the  wastewater 
contains  volatile  constituents  has  been 
addressed  through  the  EPA 
standardized  volatile  organic  compound 
analyses  of  the  wastewater  samples 
conducted  hy  the  various  laboratories.  It 
is  not  unusual  to  find  that  the  carbon 
associated  with  volatile  constituents 
does  not  total  the  organic  carbon  in  the 
entire  wastewater  sample  due  to  the 
presence  of  color-containing  non¬ 
volatile  components.  These  color- 
containing  components  are  derivatives 
of  wood  structure  such  as  lignin,  a  non¬ 
volatile,  complex  sugar  derived  from 
wood.  In  addition,  total  organic  carbon 
analyses  involve  air  stripping 
methodology  to  remove  inorganic 
constituents,  such  as  carbon  dioxide, 
bicarbonates,  and  carbonates.  Therefore, 
the  measurement  of  total  organic  carbon 
may  represent  the  non-volatile  organic 
carbon  fraction  and  may  not  contribute 
to  additional  VOC  emissions. 

•  PADER’s  fourth  comment  stated 
that  compounds  possessing  very  low 
odor  thresholds  were  present  in  the 
wastewater  and  that  release  of  these 
compoimds  in  the  air,  both  as  a  vapor 
and  in  water  mist,  may  result  in  odors 
being  generated  in  the  area. 

The  Department  reviewed  PADER’s 
analysis  results  and  identified  dimethyl 
disulfide  as  the  presumptively  present 
compound  having  the  most  significant 
odor-causing  potential.  Assuming 
dimethyl  disulfide  is  present  in  ^e 
make-up  water  at  the  maximum 
reported  concentration,  130 
micrograms/liter  (pg/L),  a  worst  case 
ambient  air  concentration  was 
calculated.  The  results  of  these 
calculations  estimated  an  ambient  air 
concentration  (6.0  x  10“  pg/m^)  which 
is  five  orders  of  magnitude  less  than  the 
lowest  reported  odor  detection 
threshold  for  dimethyl  disulfide  (3.0  pg/ 
m^)  (K.  Verschueren,  Handbook  of 
Environmental  Data  on  Organic 
Chemicals.  New  York,  Van  Nostrand 
Reinhold,  1983).  Therefore,  the 
Department  determined  that  the 
addition  of  these  emissions  (at  the 
highest  detected  concentrations)  would 
pose  no  additional  odor  impacts.  Thus, 
the  conclusions  reached  in  the  Final 
Environmental  Impact  Statement 
regarding  odor  are  not  measurably 
altered. 

Since  receipt  of  the  comments  from 
Mr.  Davis,  Pennsylvania  has  issued  the 
air  permit  for  the  YCEP  facility.  In  its 
press  release  aimouncing  issuance  of  the 
air  permit,  Michael  Steiner,  acting 
director  of  the  Department  of 
Environmental  Protection’s  (DEP’s) 


southcentral  region  office  noted  that 
DEP  required  YCEP  to  conduct  a  health 
risk  assessment  showing  that  the  project 
will  not  result  in  significant  human 
health  risk.  The  health  assessment 
requested  by  PADER  is  available  in  the 
public  reading  rooms. 

Mr.  John  R.  Pomponio,  Acting 
Director,  Environmental  Services 
Division,  EPA  Region  3,  submitted  two 
major  comments  for  consideration. 

•  The  first  comment  was  related  to 
the  human  health  risks  associated  with 
the  constituents  identified  in  the 
wastewater  analyses  conducted  by 
PADER.  This  wastewater  is  to  be  used 
for  cooling  tower  purposes.  The  EPA 
requested  that  a  human  health  risk 
assessment  be  prepared  for  the 
compounds  identified  in  the  PADER 
laboratory  analyses:  oil  and  grease,  .total 
organic  carbon,  chemical  oxygen 
demand,  methylene  blue  active 
substances  (MBAs),  formaldehyde, 
ammonia,  nitrobenzene,  toluene, 
bromide,  bromofluorobenzene, 
bromodichloromethane,  2,4,6- 
tribromophenol,  phenols,  2- 
fluorophenol,  terphenyl,  2-fluorophenyl 
(sic),  1,1,2,2-tetrachloroetheme,  1,2- 
dichloroethane,  carbon  disulfide, 
dimethyl  sulfide,  dimethyl  sulfone,  1,4- 
dioxane,  propachlor,  aldrin, 
hexachlorocyclohexane  (all  congeries), 
cyanide,  sulfide,  sulfate,  fluoride, 
nitrates,  nitrites,  and  metals  (sodium, 
calcium,  potassium,  magnesium,  iron, 
aluminum,  strontium,  manganese, 
molybdenum,  vanadium,  zinc,  lithium, 
titanium,  mercury,  barium,  boron, 
chromium  [+6]  and  chromium  [total]). 
The  human  health  risk  assessment 
should  address  all  potential  exposure 
pathways  resulting  from  both  the  air 
cooling  towers  and  the  wastewater 
discharge.  In  addition,  possible 
remediation  of  the  wastewater  from  the 
P.H.  Glatfelter  Company  should  be 
examined. 

Please  see  above  the  responses  to 
comments  received  hum  Ronald  Davis, 
Chief,  Engineering  Services  of  the  Air 
Quality  Program,  Pennsylvania 
Elepartment  of  Environmental  Resources 
(PADER),  which  outline  the  utility  of 
analytical  data  generated  by  PADER  and 
Lancaster  Laboratories. 

The  Department  and  YCEP  conducted 
concurrent  health  risk  assessments  to 
address  EPA’s  concerns.  These  studies 
were  screening  studies  (i.e.,  assessing 
maximum  exposure  pathways  under 
maximum  exposure  scenarios)  in  order 
to  assess  whether  more  refined  analyses 
were  appropriate. 

In  terms  of  performing  risk  analyses 
on  the  components  identified  by  EPA, 
those  items  which  are  surrogate  or 
compound  non-specific  parameters  (i.e.. 
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oil  and  grease,  total  organic  carbon, 
chemical  oxygen  demand,  and  MBAs) 
do  not  lend  themselves  to  risk 
assessment  methodology,  since  the 
cornerstone  of  health  effects  analyses  is 
to  assign  risk  to  speciiic  compound 
exposiure  or  an  aggregation  of  specific 
compound  exposures.  As  such,  the 
information  provided  in  these  surrogate 
parameters  is  inappropriate  for 
conducting  quantitative  risk 
assessments  and  for  these  basic  reasons 
were  not  included  in  the  health  risk 
analyses  conducted. 

Eight  compounds  listed  by  EPA  for 
investigation  were  internal  standards 
used  by  PADER’s  analytical  laboratory 
in  conducting  its  analyses.  These 
compmmds  included 
bromofluorobenzene,  2-fluorophenol,  2- 
fluorobiphenyl,  2,4,6-tribromophenol, 

1 ,2-dichloroethane-(d4) ,  toluene-(d8) , 
nitrobenzene-(d5),  phenol-(d6),  and 
terphenyl-(dl4).  An  indication  that 
some  of  these  were  internal  standards 
was  the  notation  that  these  compoimds 
contained  deuterium  (as  noted  %  the 
suffix  “d”),  an  isotope  of  hydrogen.  The 
fact  that  these  compounds  were  internal 
standards  introduced  into  the  sample  by 
the  analytical  laboratory  obviates  ^e 
need  for  their  inclusion  in  the  health 
risk  analyses. 

Many  of  the  constituents  analyzed  by 
PADER’s  laboratory  which  were  listed 
by  EPA  for  further  health  effects  ^ 
investigation  were  below  detection 
limits.  These  constituents  included 
sulfide,  fluoride,  boron,  hexavalent 
chromium,  total  chromium,  total 
mercury,  molybdeniun,  lithium, 
titanium,  free  cyanide,  oil  and  grease, 
and  MBAs.  Since  these  components 
were  not  above  the  limits  of  detection, 
these  were  not  included  in  the  health 
risk  assessment. 

Many  of  the  constituents  on  EPA’s  list 
are  essential  human  nutrients, 
considered  by  toxicological  experts  to 
be  largely  non-toxic  at  “environmental 
exposure”  conditions,  as  evidenced  by 
their  lack  of  inclusion  in  two  of  the 
most  common  risk  assessment  data 
bases  (Integrated  Risk  Information 
System  [IRIS]  and  Health  Effects 
Assessment  Summary  Tables  [HEAST]). 
These  common  constituents  include 
components  such  as  sodium,  sulfates, 
calcium,  potassiiun,  magnesiiun,  and 
iron.  EPA  guidance  suggests  that 
chemicals  that  are  essential  human 
nutrients,  present  at  low  concentrations 
(i.e.,  only  slightly  elevated  above 
naturally  occurring  levels),  and  toxic 
only  at  very  high  doses  need  not  be 
considered  fur&er  in  quantitative  risk 
assessments.  Examples  of  these 
chemicals  include  iron,  magnesium, 
calcium,  potassium,  and  sodium.  Some 


of  the  components  on  EPA’s  target  list 
were  detected  in  the  wastewater  at 
concentrations  less  than  Primary  or 
Secondary  National  Interim  Drinking 
Water  Standards  for  Inorganics  (Federal 
Register,  Feb.  1978,  No.  266).  These 
levels  are  established  to  protect  the 

Eublic  against  both  “nuisance”  and 
ealth  effects  (assmning  consumption  of 
approximately  2  liters  of  water  each 
day).  For  instance,  barium  was  detected 
at  429  Mg/L;  the  primary  drinking  water 
standard  is  1,000  ^L.  Manganese  was 
detected  at  40  pg/L;  the  secondary 
drinking  water  standard  is  50  pg/L. 
Sulfate  was  detected  at  190  mg/L;  the 
secondary  drinking  water  standard  is 
250  mg/L.  Zinc  was  detected  at  28  ^ 

L;  the  secondary  drinking  water 
standard  is  5,000  pg/L.  Another  method 
for  estimating  the  effects  of  these 
essential  human  nutrients  is  to  compare 
the  effective  dose  with  recommended 
daily  dietary  allowances.  Even  if  one 
unrealistically  assumes  that  an  average 
male  ingests  2  liters  of  the  cooling  tower 
wastewater  daily  [note:  the  maximum 
expected  drift  exposure  of  cooling  tower 
water  for  a  person  would  be  9  x 
liters/day],  many  of  the  components 
consumed  would  be  less  than  the  daily 
dietary  allowances.  For  example, 
calcium  consumption  would  be 
^approximately  31  percent  of  the 
recommended  daily  dietary  allowances 
for  a  23-50  year  old  male;  sodium 
consumption  would  be  about  50 
percent;  potassiiun  consumption  would 
be  about  4  percent;  iron  consumption 
would  be  approximately  15  percent; 
magnesium  consumption  would  be  7  . 
percent;  zinc  consumption  would  be  0.4 
percent;  and  manganese  consumption 
would  be  about  3  percent  of  the 
recommended  daily  dietary  allowances. 

To  address  EPA’s  concerns,  additional 
human  health  risk  analyses  were 
conducted  by  Environmental  Resources 
Management,  Inc.  (ERM)  (Human  Health 
Risk  Assessment  for  the  YCEP  Cooling 
Tower  Drift,  11  July  1995,  and 
Addendum  to  Human  Health  Risk 
Assessment  for  the  YCEP  Cooling  Tower 
Drift,  20  July  1995).  As  a  response  to  the 
EPA  letter  submitted  to  the  Department 
on  July  14, 1995,  the  Addendum 
assessed  human  health  risks  to 
additional  chemicals  not  in  the  first 
report. 

A  step-wise  approach  was  used  in  the 
ERM  analysis.  *^6  first  step  was  to 
determine  the  chemicals  of  concern  and 
their  concentrations  in  the  wastewater, 
based  on  analyses  conducted  on  the 
wastewater  streams.  The  compounds 
which  were  incorporated  into  the 
analyses  based  on  this  analytical 
screening  protocol  in  the  initial  July  11, 
1995  ERM  Report  were  the  following: 


pesticides  (congeners  of 
hexachlorocyclohexane  [alpha  BHC, 
beta  BHC,  delta  BHC],  aldrin,  heptachlor 
epoxide,  propachlor);  herbicides 
(dalapon,  MCTP,  MCPA,  2,4-D,  2,4-DB). 
and  other  compounds  (formaldehyde 
and  chloroform).  The  Addendum 
analyzed  or  reanalyzed  the  following 
constituents:  organics  (dimethyl 
disulfide,  dime&yl  sulfone, 
formaldehyde,  chloroform,  phenol, 
carbon  disulfide,  aldrin,  beta  BHC); 
metals  (aluminum,  strontium, 
manganese,  vanadium,  zinc,  barium, 
boron,  and  lithium),  and  inorganics 
(ammonia,  cyanide,  fluoride,  nitrate, 
nitrite,  and  bromide).  Aldrin  and  B-BHC 
were  reanalyzed  in  the  Addendum  at 
concentrations  higher  than  in  the 
original  report.  Formaldehyde  and 
chloroform  were  reanalyzed  in  the 
Addendum  using  a  more  conservative 
transport  mechanism  (i.e.,  100  percent 
volatilization  from  cooling  tower; 
dispersion  based  on  droplet  behavior  in 
order  to  maximize  groundlevel 
concentration).  Although  dimethyl 
disulfide,  dimethyl  sulfone,  and 
bromide  have  no  risk-based 
concentrations  available  from  EPA 
Region  3  (which  suggest  that  these  pose 
negligible  risk  to  human  health  at  the 
trace  concentrations  present  in  the 
cooling  tower),  they  were  included  in 
the  Addendum  to  demonstrate  that 
groundlevel  concentrations  will  be 
negligible. 

Estimates  of  steady-state 
concentrations  of  the  chemicals 
following  three  cycles  within  the 
cooling  tower  were  derived  based  on  the 
expected  volatility  behavior  of  the 
compounds  in  the  tower.  Estimates  of 
airborne  concentrations  and  deposition 
rates  for  each  of  the  chemical 
constituents  were  derived.  In  addition, 
in  the  July  11, 1995  Report,  soil 
concentrations  that  would  occur  if 
chemicals  were  deposited  over  the 
facility  lifetime  of  30  years  were 
estimated.  Human  health  risks 
associated  with  the  emissions  from  the 
cooling  tower  based  on  inhalation  and 
potential  residential  exposures  to  soils 
affected  by  deposition  were  then 
detennined  by  comparison  with  EPA 
Region  III  Risk-Based  Concentrations 
(RBC’s)  which  are  acceptable  levels  for 
inhalation  and  residential  use  of  soil. 
These  RBC’s  are  reported  to  prevent  (1) 
carcinogenic  effects  at  a  target  lifetime 
cancer  risk  of  1x10 for  known  and 
potential  carcinogenic  chemicals;  and 
(2)  non-carcinogenic  effects  for  systemic 
toxicants  at  a  target  hazard  quotient  of 
1.0. 

The  results  in  the  July  11, 1995  Report 
indicate  that  in  every  case  for  which  an 
RBC  was  known,  the  predicted  airborne 
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concentration  of  components  analyzed 
in  this  risk  assessment  was  at  least  four 
orders  of  magnitude  smaller  than  the 
RBC;  for  some  compoimds,  the 
predicted  concentration  is  more  than 
eight  orders  of  magnitude  smaller.  This 
means  that  there  is  essentially  no 
chance  of  airborne  concentration  of 
constituents  being  great  enough  to  cause 
adverse  health  effects  to  the 
surrounding  population.  The  risk 
assessment  results  for  the  soil  ingestion 
pathway  are  similar  to  the  air  pathway. 
None  of  the  compounds  are  predicted  to 
accumulate  to  levels  approaching  their 
RBC  for  soil  ingestion.  The  calculated 
soil  concentration  for  each  constituent 
with  a  known  RBC  is  at  least  two  orders 
of  magnitude  smaller  than  the  RBC;  for 
most  of  the  compounds,  it  is  at  least  five 
orders  of  magnitude  smaller. 

The  results  in  the  July  20, 1995 
Addendxim  indicate  that  for  non-volatile 
chemicals,  the  predicted  airborne 
concentration  is  at  least /our  orders  of 
magnitude  smaller  than  the  RBC;  for 
some  compounds,  the  predicted 
concentration  is  nearly  eight  orders  of 
magnitude  smaller.  These  results  seem 
to  suggest  that  there  is  essentially  no 
chance  of  airborne  concentrations  of 
non-volatile  drift  constituents  being 
great  enough  to  cause  adverse  heal& 
effects  to  the  surroimding  population. 
For  volatile  constituents,  such  as 
chloroform  and  formaldehyde,  the 
predicted  airborne  concentrations  are 
nearly  two  orders  of  magnitude  smaller 
than  the  RBCs.  The  pre&cted  airborne 
concentrations  for  the  VCXZs  are 
extremely  conservative  given  that  the 
dispersion  modeled  for  the  water 
droplets  in  the  drift  was  used  to 
estimate  VOC  dispersion.  In  actuality, 
the  VOC  vapors,  which  are  lighter  than 
water  droplets,  would  disperse  over  a 
greater  area,  resulting  in  much  lower 
groimdlevel  concentrations. 

Another  risk  assessment  was 
conducted  by  the  Department  to 
validate  the  general  conclusions  reached 
in  the  RBC-based  health  effects  analysis 
presented  above.  The  assessment 
considered  risks  from  inhalation  as  well 
as  risks  from  both  oral  ingestion  and 
dermal  absorption,  and  made 
conservative  assmnptions  for  exposure 
and  dose  which  would  tend  to  overstate 
risks  to  hiunan  health.  It  was 
determined  by  the  Department  that  the 
human  exposme  route  via  contact  with 
P.  H.  Glatfelter  Company  wastewater 
was  not  a  primary  route  due  to  the  fact 
that  the  Chorus  Creek  is  not  used  as  a 
drinking  water  source  in  the  area,  and 
therefore  there  are  no  viable  exposure 
points  for  ingestion  of  the  wastewater. 
In  addition,  if  the  wastewater  exposure 
route  was  a  primary  exposiue  pathway. 


it  would  be  difficult,  if  not  impossible, 
to  discern  or  isolate  any  rmique  or 
toxicological  effects  due  to  the  project, 
since  the  wastewater  is  currently  b«ing 
discharged  to  Codorus  Creek. 

The  methodology  used  was  slightly 
more  rigorous  than  the  aforementioned 
study,  since  hazard  quotients  and  risk 
values  were  specifically  calculated  for 
the  compoimds  investigated.  The  two 
major  exposure  pathways  examined 
were  inhalation  and  ingestion  \mder 
maximum  effective  dose  scenarios.  This 
maximization  of  effective  oral  dose 
obviates  the  need  to  calculate  oral  doses 
fium  indirect  ingestion  (e.g.,  soil 
ingestion,  beef,  fish,  milk,  and  water 
consiunption).  The  following 
compounds  were  analyzed:  aldrin, 
ammonia,  alpha-BHC,  beta-BHC,  delta- 
BHC,  bromo^chloromethane,  2-(2- 
butoxyethoxy)  ethanol,  carbon  disulfide, 
chloroform,  cyanide,  dalapon,  dimethyl 
sulfide,  dime^yl  trisulfide,  dimethyl 
sulfone,  1,4-dioxane,  formaldehyde,  1- 
hexadecene,  heptachlor  epoxide,  MCPA, 
MCPP,  phenol,  propachlor,  1,1 ,2,2- 
tetrachloroethane,  l-(2-thienyl)-l- 
propanone,  strontium,  and  vanadium. 
Although  delta-BHC,  dimethyl 
disulfide,  dimethyl  sulfone,  1- 
hexadecene,  and  l-(2-thienyl)-l- 
propanone  have  no  risk-based 
concentrations  available  from  EPA 
Region  3  (which  suggest  that  these  pose 
negligible  risk  to  human  health  at  the 
trace  concentrations  present  in  the 
cooling  tower),  they  were  included  in 
the  Addendum  to  demonstrate  that 
groundlevel  concentrations  will  be 
negligible.  Based  on  the  assumptions 
and  methodology  used  in  this  screening 
assessment,  the  results  indicate  that  the 
compoimds  investigated  would  not  pose 
a  measurable  and  adverse  risk  to  human 
health.  For  non-cardnogenic 
substances,  hazard  quotients  are  all  less 
than  1,  indicating  that  these  substance 
would  not  adversely  affect  human 
health.  For  carcinogenic  substances,  risk 
factors  are  less  than  1  in  1  million, 
which  is  below  the  EPA’s  presumptively 
safe  range  (1  x  10-*  to  1  x  10-®),  except 
fur  1,1,2,2-tetrachloroethane  in  a 
combined  “worst-case”  inhalation  and 
dermal  absorption  dose,  when  the  risk 
is  approximately  4  in  1  million.  Further 
assessment  does  not  appear  to  be 
warranted,  since  PADER  identified 
1,1,2,2-tetrachloroethane  as  a 
“tentatively  identified  compound”  (TIC) 
during  its  analysis  of  P.H.  Glatfelter 
Company  wastewater.  Although  EPA 
guidance  (EPA,  Risk  Assessment 
Guidance  for  Superfund  Volume  1 
Human  Health  Evaluation  Manual  (Part 
A),  EPA/540/1-89/002,  p.  5-19, 1989) 
allows  for  the  use  of  TIC^  for  human 


health  risk  assessments,  caution  is 
recommended  -  particularly  if  inclusion 
of  the  TIC  at  the  detected  concentrations 
would  dominate  the  risk  assessment.  In 
the  case  of  1,1,2,2-tetrachloroethane, 
other  analyses,  including  a  split  sample, 
do  not  confirm  the  presence  of  the 
compound,  and  PADER’s  own  volatile 
organics  analysis  for  which  1,1,2,2- 
tetrachloroethane  was  a  “Target 
Compound”  did  not  detect  a 
concentration  65  times  lower  than  the 
concentration  used  for  this  screening 
assessment. 

Based  on  the  health  risk  assessments 
conducted  for  the  Final  Environmental 
Impact  Statement  and  two  conducted 
for  this  dociunent,  the  acceptable  health 
risk  levels  associated  with  evaporative 
and  drift  emissions  from  the  cooling 
tower  do  not  currently  support  the  need 
for  further  wastewater  treatment.  In 
addition,  in  the  unlikely  event  that 
emissions  from  the  cooling  tower 
contribute  to  regulatory  or  health  risk 
exceedances  during  operation  (i.e.,  for 
HAPs  and  VOCs),  there  are  a  number  of 
options  that  YC^  could  pursue  to 
remedy  the  situation. 

•  EPA’s  second  comment  dealt  with 
regulatory  concerns  related  to  major 
source  thresholds  of  hazardous  air 
pollutants  (HAPs)  (10  tons/year  of 
individual  HAP;  25  tons/year  of 
aggregate  HAP)  and  toxic  release 
inventory  requirements. 

These  issues  are  related  to  regulatory 
concerns  that  would  need,  to  be 
coordinated  with  PADER  for  resolution. 
However,  under  the  requirements  of  the 
CAA  Amendments  of  1990,  the  YCEP 
facility  is  not  currently  required  to 
address  hazardous  air  pollutants  listed 
in  Section  112(b)  of  the  CAA.  According 
to  Section  112(n),  Other  Provisions,  (1) 
Electric  Utility  Steam  Generating  Units, 
the  EPA  must  perform  a  study  before 
deciding  if  Section  112(b)  is  applicable 
to  electric  utility  steam  generating  units. 
A  draft  study  was  issued  in  June  1995. 
As  a  general  requirement  of  the  Clean 
Coal  program,  the  Enviroiunental 
Monitoring  Plan  for  the  proposed 
project  will  contain  a  requirement  for 
reporting  monitoring  results  firom 
project  operation  for  some  selected  air 
toxics  (as  outlined  in  Table  4.4-1  of  the 
Final  Environmental  Impact  Statement) 

DOE  has  received  a  letter  frnm  Robert 
Kramer,  Acting  Chief,  Environmental 
Assessment  Branch,  EPA  Region  m, 
which  states  that  the  EPA’s  initial 
review  of  the  human  health  risk 
assessments  for  the  cooling  tower 
indicates  that  the  EPA’s  concerns  have 
been  addressed.  EPA  will  conduct  a 
more  in-depth  analysis  over  the  coming 
weeks,  and  will  advise  DOE  of  any 
changes  to  their  initial  concurrence. 
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Willie  R.  Taylor,  EKrector,  Office  of 
Environmental  Policy  and  Compliance 
of  the  Office  of  the  Srcretary,  United 
States  Department  of  Interior  (DOI), 
submitted  four  comments  relative  to  the 
Final  Environmental  Impact  Statement 
for  this  project.  These  seune  comments 
were  made  earlier  (letter  received  on 
December  22, 1994;  Volume  IV,  Written- 
94,  Final  Environmental  Impact 
Statement)  relative  to  the  Prevention  of 
Significant  Deterioration  (PSD)  permit 
application  for  the  York  Coxmty  Energy 
Partners  (YCEP)  project. 

•  The  first  comment  suggested  that 
air  quality  could  be  expected  to  improve 
because  reductions  in  nitrogen  oxide 
and  sulfur  oxide,  (sic.,  dioxide) 
emissions  from  the  P.  H.  Glatfelter 
Company  would  be  made  federally 
enforceable  conciurent  with  this  permit. 

Section  4.1.2.3  (Volume  I,  pg.  4-21)  of 
the  Final  Environmental  Impact 
Statement  states  that  an  enforceable 
restriction  would  apply  to  P.  H. 
Glatfelter’s  Power  Boiler  No.  4,  so  that 
this  boiler  could  operate  for  an 
equivalent  of  720  hoius  per  year  at  full 
(100  percent)  load.  An  accompanying 
reduction  of  sulfur  dioxide  (SO2)  would 
result  from  restriction  of  operation  of 
Power  Boiler  No.  4.  Fiuthermore, 

Section  3.1.2  (Volmne  I  pg.  3-2)  and 
4.1.2.1  (Volmne  I,  pg.  4-10)  of  the  Final 
Environmental  Impact  Statement  also 
discuss  the  regulatory  requirements 
applicable  to  ffiis  project. 

•  A  second  comment  indicates  that 
(for  future  reference)  the  DOI  wishes  the 
permitting  authority  to  notify  the 
Federal  Land  Manager  of  all  major 
sources  on  a  case-by-case  basis  and 
model  for  those  sources  even  if  the 
distance  ficm  a  Class  I  area  is  greater 
than  required  by  current  regulations 
(100  km),  when  there  is  a  potential  to 
afiect  air  quality  in  such  a  Class  I  area. 

Comment  is  noted  for  future  projects. 
The  Department  is  responsible  for 
developing  NEPA  documentation  to 
assess  the  effects  of  potential  actions  on 
health  and  the  human  environment, 
regardless  of  distance  from  the  proposed 
action  if  there  is  the  possibility  of 
potential,  measurable  effects.  DOE  has 
made  extensive  contact  with  the  DOI  on 
this  project,  as  evidenced  by  the 
correspondence  contained  in  Volume  IV 
of  the  Final  Environmental  Impact 
Statement.  These  letters  are  dated 
March  16, 1992;  March  3, 1993;  July  21, 
1993;  September  22, 1993;  SeptemW 
23, 1993;  May  27, 1994;  and  December 
22. 1994. 

•  A  third  comment  from  DOI  agreed 
that  nitrogen  oxide  emissions  should  be 
determined  during  compliance  testing, 
and  requested  that  the  BACT  emission 
levels  for  other  pollutants  should  also 


be  determined  and  set  at  lower  levels 
than  the  levels  proposed,  if  testing 
indicates  lower  levels  can  be  achieved 
on  a  continuous  basis. 

This  same  comment  was  made  earlier 
by  DOI  and  responded  to  by  the 
liepartment  during  the  comment  period 
for  the  Draft  Environmental  Impact 
Statement  (W*BJG-12/22a,  Volume  IV, 
pg.  Written-96).  The  Department 
believes  this  matter  has  been  adequately 
addressed  in  the  comment  response.  In 
addition,  a  discussion  of  BACT  and  air 
pollution  control  equipment  for  this 
project  is  fovmd  in  Section  4.1. 2.2  of  the 
Final  Environmental  Impact  Statement 
(Volume  I,  pg.  4-17.) 

•  A  final  comment  by  Mr.  Taylor 
indicated  that  the  DOI  wanted  to  see 
both  nitrogen  oxide  and  sulfur  dioxide 
emissions  to  be  made  federally 
enforceable  and  permanent. 

This  issue  was  also  presented  earlier 
by  DOI  and  the  Department  considers  its 
response  to  DOFs  concerns  to  be 
complete  (see  response  W-BJG-12/22b, 
Volxune  IV,  pg.  Written-96). 

Alan  J.  Bar^,  the  attorney  for  Mr. 
Richard  and  Mrs.  Joan  Clark  and  Stop 
Targeting  Om  People  (STOP)  submitted 
a  “Request/Demand  for  Supplement  or 
New  EIS”  with  three  specific  comments 
and  supporting  documentation. 

•  The  first  comment  asserted  that  the 
Department  failed  to  include  the  ruling 
by  the  West  Manchester  Township 
Zoning  Hearing  Board  that  construction 
of  the  Bair  switchyard  is  contrary  to  the 
Township’s  zoning  laws  and  that  a 
construction  permit  had  been  denied. 

The  Department  described  the  West 
Manchester  Zoning  Ordinance  in 
Section  3.2.9.2  (page  3-144)  and  further 
discussed  it  in  Actions  4.1.14.9  (page 
4—192)  and  Section  9.7  (page  9-19)  of 
the  Final  Environmental  Impact 
Statement.  In  addition,  the  issue, 
including  the  then  forthcoming  hearing, 
was  covered  in  the  responses  to  several 
comments,  such  as  D-50/17  (Volmne  II, 
page  DEC-109),  D-51/16  (Volume  H, 
page  DEC-113),  and  D-53/8  (Volume  H, 
page  DEC-117).  Thus,  the  Final 
Environmental  Impact  Statement 
included  information  that  was  as 
current  as  possible.  This  Record  of 
Decision  provides  more  recent 
information  in  the  Project  Status 
discussion.  Since  final  resolution  of  this 
issue  is  still  pending  due  to  YCEP’s 
appeal  of  the  West  Manchester 
Township  Board’s  decision,  it  is  not 
currently  ripe  for  the  Department  to 
address.  Furthermore,  in  addition  to 
appealing  the  West  Manchester 
Township  decision,  YCEP  has  prepared 
preliminary  designs  for  a  mini¬ 
substation  arrangement  which  could  be 
constructed  entirely  on  existing  Met-Ed 


property,  thus  negating  the  zoning  issue. 
Therefore,  the  Department  concludes 
that  building  the  proposed  switchyard 
at  the  Bair  substation  (which  is  the 
environmentally  preferred  utility 
corridor  route)  remains  viable.  Met-Ed 
has  indicated  to  YCEP  that  it  preferred 
a  conventional  interconnection 
requiring  the  adjacent  lot  and  Specific 
Exemption,  and  only  in  the  event  that 
YCEP  was  imsuccessful  in  receiving 
approval  for  this  conventional 
interconnection  would  Met-Ed  consider 
other  interconnection  alternatives, 
including  the  mini-substation  design. 

•  The  second  comment  stated  that  the 
Department  did  not  address  EPA’s 
determination  that  alternative  plant 
designs  could  lower  the  plant’s 
polluting  emissions  by  70  percent.  This 
point  raises  the  question  of  YCEP’s  Best 
Available  Control  Technology  (BACT) 
analysis. 

The  Department  publicly  responded 
to  EPA-suggested  design  changes  in  its 
response  to  Comment  W-PHK-l/31a 
(Volume  IV,  page  WRl  l'l  EN-229). 
Additional  responses  to  EPA  issues 
were  provided  in  the  following  agency 
correspondence  which  are  reproffiiced 
in  Appendix  E  (Volume  IV)  of  the  Final 
Environmental  Impact  Statement:  June 
9, 1994,  letter  to  Diana  Esher  (EPA)  firom 
Jan  Wachter  (METC);  January  17, 1995, 
letter  to  William  G.  Browne  (EPA)  from 
Gary  Kinsey  (YCEP);  February  15, 1995, 
letter  to  Peter  Kostmayer  (EPA)  from 
Gary  Kinsey  (YCEP);  February  22, 1995, 
letter  to  Peter  Kostmayer  (EPA)  from 
Gary  Kinsey  (YCEP);  March  1, 1995, 
letter  to  Ronald  Davis  (PADER)  from 
Bradley  Hahn  (YCEP);  March  2, 1995, 
letter  to  Ronald  Davis  (PADER)  from 
Gary  Kinsey  (YCEP);  March  21, 1995, 
letter  to  Peter  H.  Kostmayer  (EPA)  firom 
Thomas  Bechtel  (METC);  and  April  4, 
1995,  letter  to  William  Browne  (EPA) 
from  Gary  Kinsey  (YCEP).  Based  on  its 
own  analysis  and  information  provided 
by  the  boiler  manufacturer,  the 
Department  has  concluded  that 
incorporating  the  design  changes 
suggested  by  EPA  is  neither  technically 
nor  economically  feasible  and  would 
not  satisfy  the  Department’s  purpose 
and  need  as  set  forth  in  Section  1.3.1 
(page  1-8)  and  Section  1.3.2  (page  1-11) 
of  the  Final  Environmental  Impact 
Statement  because  the  recommended 
design  changes  cannot  be  incorporated 
without  abandoning  the  proposed 
technology.  Ultimately,  the  final 
determination  of  the  adequacy  of 
YCEP’s  BACT  analysis  is  a  matter  for 
the  regulatory  agency  (PADER).  PADER 
issued  the  Prevention  of  Significant 
Deterioration  (PSD)  permit  on  July  25, 
1995  thus  accepting  YCEP’s  BACT 
analysis  based  on  the  atmospheric 
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circulating  fluidized  bed  (ACFB) 
technology  to  be  employed. 

•  The  final  comment  stated  that  the 
Final  Environmental  Impact  Statement 
did  not  address  the  fact  that  Met-Ed  has 
undertaken  a  “study  showing  that  the 
power  firom  the  facility  will  cost  its 
customers  $900  million  more  than 
readily  available  alternative  power”  and 
has  “filed  an  action  at  the  Federal 
Energy  Regulatory  Commission  *  *  *  to 
void  the  power  purchase  contract.” 

The  commenter  dted  two  soiirces  as 
references  to  the  Met-Ed  study.  Both  of 
these  soiuces  are  provided  in  the  Final 
Environmental  Impact  Statement.  The 
March  14, 1995,  letter  from  A.M.  Seltzer 
is  reproduced  in  Appendix  E  and  the 
January  27, 1995,  letter  from  A.  M. 

Seltzer  is  provided  as  Comment  W- 
AMS-1/27  with  the  Department’s 
response  beginning  on  page  WRITTEN- 
153,  both  in  Volume  IV  of  the  Final 
Environmental  Impact  Statement.  The 
Department  also  updated  the  Final 
Environmental  Impact  Statement  from 
the  Draft  using  relevant  information 
provided  by  Met-Ed.  A  new  alternative 
was  described  (Volume  I,  Section 

2.2.4.3,  page  2-85)  and  associated 
impacts  analyzed  (Volume  I,  Section 

4.3.3,  page  4-249),  and  the  subsection 
on  Utilities  imder  Section  4.1.12.3 
(Volume  I,  page  4-169)  was  revised  to 
incorporate  the  relevant  information  on 
potential  impacts  to  utility  rates.  In 
addition,  responses  to  several  comments 
present  the  results  of  the  Met-Ed  study 
le.g.,  D-1 19/11  (Voliune  11,  page  DEC- 
249),  D-137/17  (Volume  11,  page  DEC- 
285),  and  )-152/5  (Volume  m,  page 
JAN-305)].  The  Project  Status  section  of 
this  document  presents  the  latest 
information  the  Department  has  on  the 
action  taken  by  Met-Ed  to  void  the 
power  purchase  contract. 

In  siunmary,  the  Department  agrees 
that  if  YCEP  is  imahle  to  build  the 
sv«ritchyard  at  the  Bair  substation  or  if 
Met-Ed  should  win  an  appeal  and  the 
power  purchase  contract  is  void,  then 
additional  analyses,  which  could 
include  the  development  of  a 
Supplemental  Final  Environmental 
Impact  Statement,  may  he  necessary. 

The  Department’s  NEPA  process  (10 
CFR  1021.314)  provides  for  supplement 
analysis  to  address  substantial  (Ganges 
or  significant  new  information  relevant 
to  environmental  concerns.  The  results 
of  supplement  analysis,  if  required, 
cannot  be  predetermined.  Moreover,  the 
parties  have  not  exhausted  all  possible 
remedies.  Therefore,  the  issues  are  not 
ripe  for  Departmental  consideration  at 
this  time.  NEPA  does  not  require  that  all 
permits  be  issued  or  that  all  compliance 
questions  he  resolved  before  an  agency’s 


decision  on  a  proposed  action  can  he 
made. 

John  and  Margaret  Klimk  submitted 
thi^  comments  with  supporting 
documentation. 

•  The  first  comment  pertained  to  U.S. 
Geological  Survey  (USGS)  provisional 
data  on  organochlorine  and  trace 
elements. 

These  data  are  from  bed  sediment  and 
fish  tissue  collected  in  1992  firom  18 
sites  in  the  lower  Susquehanna  River 
Basin,  including  one  site  inGodorus 
Creek,  downstream  from  both  the  YCEP 
facility  and  the  city  of  York.  The 
provisionjal  data  indicate  the  occurrence 
of  contaminants  and  are  not  intended  to 
determine  impacts  on  human  health  or 
aquatic  life.  Also,  according  to  the 
USGS,  because  of  the  small  data  set 
used,  diflerences  in  contaminant 
concentrations  among  species  or  even 
vdthin  species  are  not  easily  explained 
and  site  comparisons  between  unlike 
species  are  not  valid  and  are  only 
genially  comparable  using  like  species. 
The  Pennsylvania  Interagency 
Workgroup  reviewed  the  data  and 
determined  that  no  public  health 
advisories  were  warranted.  Tlie 
Department  does  not  believe  these  data 
significantly  change  the  description  of 
Codorus  Creek  water  quality  as 
presented  in  Chapter  3,  Affected 
Environment,  of  the  Final 
Environmental  Impact  Statement  and 
thus,  do  not  alter  the  environmental 
impact  analysis  presented. 

•  The  second  comment  pertained  to 
the  U.S.  Environmental  Protection 
Agency’s  1993  Toxics  Release 
Inventory,  which  became  available  in 
March  1995.  As  a  result  of  its  total 
releases  of  1,818,951  pounds,  the  P.  H. 
Glatfelter  Company  was  listed  first 
among  Pennsylvania  facilities  for  total 
toxic  releases. 

In  the  Department’s  discussion  of  the 
afl^ected  environment,  more  current 
Toxics  Release  Inventory  data  were 
used.  As  indicated  in  Section  3.1.2 
(page  3-14)  of  the  Final  Environmental 
Impact  Statement,  the  Department  based 
its  assessment  on  1994  air  emissions 
reported  to  the  EPA  on  Form  R. 

•  Mr.  and  Mrs.  Klunk’s  final 
comment  pertained  to  correspondence 
fix)m  the  P.  H.  Glatfelter  Company  to 
PADER’s  Regional  Water  Quality 
Manager  regarding  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  issues. 

These  issues  are  currently  subject  to 
negotiation  between  the  P.  H.  Glatfelter 
Company  and  the  state  agenc>'.  It  would 
be  inappropriate  for  the  Department  to 
project  possible  outcomes  ^m  these 
discussions.  However,  obtaining  an 
NPDES  permit  and  complying  with  its 


provisions  are  required  for  the  facility  to 
operate  in  the  Commonwealth.  A 
discussion  on  how  NPDES  permits  are 
enforced  is  presented  in  the 
Elepartment’s  response  to  Comment  D- 
82/24  (Volume  II,  page  DEC-175)  in  the 
Final  Environmental  Impact  Statement. 

Carl  Vallow  believed  that  the  Final 
Environmental  Impact  Statement’s 
discussion  on  the  effects  from  the  YCEP 
facility  on  recreation  and  Lake  Marburg 
was  insufficient.  He  stated  that  adequate 
assurances  still  need  to  be  provided  that 
the  “massive”  increase  in  water  usage 
will  not  be  detrimental  to  the 
recreational  activities  and  advantages  of 
Lake  Marburg.  The  Department  believes 
that  the  discussions  presented  in 
Sections  4.1.4.2.8  (page  4-114)  and 
4.1.12.3  (page  4—168)  on  impacts  to  Lake 
Marburg  and  recreational  facilities, 
including  Codorus  State  Park,  support 
the  conclusions  that  recreational 
activities  on  Lake  Marburg  will  not  be 
adversely  impacted  by  the  project.  In 
addition,  the  Department  provided 
responses  to  comments  related  to  Mr. 
Vallow’s  concerns.  Please  see  the 
responses  to  Comments  I>-270/2 
(Volume  n,  page  DEC-547),  J-32/25 
(Volume  III,  pages  JAN-65),  J-179/19 
(Volume  ni,  page  JAN-359),  and  W-JK- 
l/28mm  (Voliune  IV,  page  WRITTEN- 
195)  of  the  Final  Environmental  Impact 
Statement. 

Ms.  Genevieve  Ketterman  submitted 
five  comments. 

•  She  expressed  her  belief  that  there 
would  be  effects  of  the  project, 
especially  due  to  evaporative  losses,  on 
water  supplies,  water  quality,  and  “the 
atmosphere.”  The  Department  believes 
that  the  Final  Environmental  Impact 
Statement  addresses  water  resource 
issues  in  depth  in  Section  4.1.4  (page  4- 
98)  and  Section  4.1.14.4  (page  4-177). 
The  effects  of  evaporation  on  air  quality 
and  atmospheric  conditions  are 
discussed  in  Section  4. 1.2.9  (page  4-44). 

•  Ms.  Ketterman’s  second  comment 
questioned  the  need  for  power  in  the 
local  area.  The  Final  Environmental 
Impact  Statement  discusses  the  need  for 
power  in  the  Met-Ed  service  area, 
including  York  County,  in  Section  1.3.4 
(page  1-14),  in  the  response  to 

.  Comment  I>-83/5  (Volume  11,  page 
DEC-177),  and  also  in  Appendix  K 
(Volume  IV). 

•  Ms.  Ketterman  also  mentioned  that 
the  proposed  facility  would  “place  a 
burden  on  Met-Ed,”  and  thus  would 
negatively  impact  consiuners.  This  issue 
is  addressed  in  great  length  in  Section 
4.1.12.3  (page  4-169)  and  in  the 
responses  to  Comment  D-1 19/11 
(Volume  n,  page  DEC-249)  and 
Comment  J-152/5  (Volume  m,  page 
JAN-305). 
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•  Fourth,  Ms.  Kettennan  stated  that 
despite  the  offsets,  the  facility  “still 
means  more  emissions  and  pollution.” 
Section  4.1. 2.3  (page  4-21)  discusses  the 
net  reductions  in  emissions  of  many 
criteria  pollutants  and  the  expected 
increases  of  some  pollutants.  However, 
detailed  analyses  determined  that 
emissions  of  all  pollutants  are  expected 
to  be  within  established  limits.  Section 
4.1.2.11  (page  4-63)  describes  the  health 
effects  of  these  emissions  and  shows 
that  no  adverse  impact  is  expected. 

•  Finally,  Ms.  Ketterman  questioned 
the  worthiness  of  this  project  for  DOE 
funding.  The  Department  uses 
established  procedures  on  the  selection 
of  a  project  as  described  in  Section  1.4 
(page  1-16)  of  the  Final  Environmental 
Impact  Statement,  and  diligently 
follows  each  step.  This  Record  of 
Decision  presents  the  Department’s 
concise  articulation  of  its  decision  to 
fund  the  YCEP  project  under  the  Clean 
Coal  Technology  Demonstration 
Program. 

Robin  Sigworth  submitted  seven 
substantive  comments. 

•  M.  Sigworth  first  claimed  that  the 
Department  uses  the  assertion  that  “the 
area  is  already  heavily  polluted...  to 
justify...  further  pollution  and 
environmental  degradation.”  In  the 
NEPA  process,  the  Department  must 
consider  the  baseline  conditions  of  the 
affected  area  when  assessing  the 
impacts  of  a  proposed  project. 
Consequently,  the  Final  Environmental 
Impact  Statement  does,  in  fact, 
recognize  that  the  York  Coimty  area,  as 
a  historically  industrialized  region,  has 
higher  ambient  levels  of  some 

f>ollutants.  For  instance.  Section  3. 1.4.1 
page  3-27)  presents  the  baseline 
conditions  of  Codorus  Creek  water 
quality,  noting  that  the  creek  has  been 
degraded  in  the  past,  due  in  large  part 
to  mimicipal  and  industrial  discharges 
and  agricultural  runoff.  The  Department 
recognizes  that  the  assessed  impact  from 
increasing  emissions  or  concentrations 
of  pollutants  in  a  previously  degraded 
area  may  not  be  as  significant  as  for  a 
pristine  area.  In  degraded  areas,  even  a 
small  incremental  increase  could  result 
in  a  negative  impact.  The  analysis  of 
impacts  associated  with  the  YCEP 
facility,  relative  to  the  baseline 
conditions,  indicated  that  few  adverse 
impacts  are  expected.  Mitigation 
measures,  outlined  in  the  Department’s 
Mitigation  Action  Plan,  will  be 
implemented  to  alleviate  those  adverse 
impacts  that  cannot  be  avoided  (e.g., 
habitat  loss  on  U.S.  Army  Corps  of 
Engineers  land). 

•  Second,  M.  Sigworth  believed  that 
the  Final  Environmental  Impact 
Statement  deceives  readers  by 


misrepresenting  Met-Ed’s  opinion  of  the 
project,  the  need  for  power,  and  the 
effect  of  the  project  on  electric  rates. 

The  Department  included  all 
correspondence  fi-om  Met-Ed  in 
Appendix  E  (Volume  IV)  and  provided 
responses  to  Comment  W-AMS-1/27 
beginning  on  page  WRnTEN-153  in 
Volume  rv.  Information  presented  in  the 
body  of  the  Final  Environmental  Impact 
Statement  represents  the  Department’s 
assessment  of  the  situation, 
incorporating  the  opinions  of  and  the 
information  provided  by  a  vast  number 
of  sovirces,  including  Met-Ed.  The  need 
for  power  is  evaluated  in  Section  1.3.4 
(page  1-14),  in  the  response  to 
Comment  D-83/5  (Voliune  11,  page, 
DEC-177),  and  also  in  Appendix  K 
(Voliime  IV).  An  adequate  discussion  of 
projected  utility  rates  can  be  foimd  in 
Section  4.1.12.3  (page  4-169)  and  in  the 
responses  to  Comment  D-1 19/11 
(Volume  II,  page  DEC-249),  Comment 
D-137/17  (Volume  H,  page  DEC-285), 
and  Comment  )-152/5  (Voliime  III,  page 
JAN-305). 

•  Third,  M.  Sigworth  suggested  that 
the  Department  did  not  “fully  address 
the  impacts  on  the  human  conununity.” 
The  Depeurtment  believes  that  the  local 
community  and  its  various  resources 
(e.g.,  cultmral  and  socioeconomic)  are 
accinately  described  throughout 
Chapter  3  and  included  in  the 
corresponding  assessments  of 
environmental  consequences  in  Chapter 
4.  For  instance,  the  Department  has 
included  specific  local  residences  as 
noise  and  visual  receptors  [Section  4.1.7 
(page  4-144)  and  Section  4.1.1  (page  4- 
3),  respectively],  and  included  all  York 
County  area  residents,  regardless  of  age, 
race,  sex,  or  religion,  etc.  in  the  health 
risk  analysis  [Section  4.1.2.11  (page  4- 
63)]. 

•  Fourth,  M.  Sigworth  questioned  the 
“  ‘pollution  reduction  figures’  based  on 
shutting  down  (emphasis  Sigworth’s)  an 
unmodified  [P.  H.  Glatfelter  Company] 
Power  Boiler  No.  4.”  As  Section  4. 1.2.3' 
(page  4-23)  describes  in  substantial 
detail,  all  estimated  emission  rates  are 
based  on  the  enforceable  curtailment  of 
Power  Boiler  No.  4  to  720  hours  of 
operation  per  year.  M.  Sigworth  also 
notes  that  “this  same  boiler  was  due  for 
an  environmental  overhaul  regardless  of 
[DOE’S  decision].”  This  is  true  and 
reflected  in  the  oxides  of  nitrogen  (NOx) 
values  used  in  analyses  presented  in  the 
Final  Environmental  Impact  Staierneni. 
As  discussed  in  Section  4. 1.2.3  (page  4- 
23),  the  Clean  Air  Act  (CAA) 
Amendments  of  1990  required  the  P.  H. 
Glatfelter  Company  to  install 
Reasonably  Available  Control 
Technology  (RACT)  on  Power  Boiler  No. 
4,  which  was  completed  in  July  1994. 


Furthermore,  as  discussed  in  Section 
4.1. 2.1  (page  4-16),  the  CAA 
Amendments  of  1990  require  that  RACT 
emissions  levels  be  used  as  the  existing 
baseline  source  in  calculating  Emission 
Reduction  Credits  (ERCs). 

•  Fifth,  to  the  suggestion  that  the 
Final  Environmental  Impact  Statement 
has  “poorly  ’reasoned  away’  the 
docmnented  fog  problems,”  the 
Department  disagrees  and  beUeves  a 
thorough  evaluation  was  performed  and 
presented  in  the  discussion  of  current 
fog  conditions  in  Section  3.1.2  (page  3- 
15)  and  in  the  response  to  Comment  D- 
62/8  (Volume  U,  page  DEC-135). 

•  Sixth,  M.  Sigworth  surmises  that 
the  Department  has  “failed  to  discuss 
contingency  enforcement  fine  levels  for 
offenders.”  The  Department’s  role  in 
this  proposed  project  is  not  that  of  a 
regulatory  agency.  Fines  are  established 
by  legislation  and  enforced  by 
regulatory  bodies  such  as  the 
Environmental  Protection  Agency  and 
PADER.  Consequently,  this  is  not  a 
deficiency  in  the  Find  Environmental 
Impact  Statement. 

•  Finally,  M.  Sigworth  concludes  that 
“significant  impact  studies  on  property 
values”  are  not  presented  in  the  Final 
Environmental  Impact  Statement.  'The 
Department  believes  the  analysis  of 
impacts  to  real  estate  provided  in 
Section  4.1.12.2  (page  4-166)  and 
Section  4.1.14.12  (page  4-197)  to  be 
sufficient. 

Mr.  Pat  Brown  submitted  a 
reproduction  of  a  page  from  the  Final 
Environmental  Impact  Statement 
(Volume  rv,  page  WRnTEN-123) 
containing  the  responses  to  two 
comments  he  had  previously  submitted. 
He  was  of  the  opinion  that  the 
Department’s  replies  were  not  written 
from  the  perspective  of  someone  whose 
life  would  be  directly  affected  by  the 
project. 

•  Mr.  Brown  noted  that  the  response 
to  W-PB-01/16a  did  not  clearly  state 
whether  or  not  the  proposed  facility 
would  adversely  affect  the  quality  of  life 
in  the  community  and  did  not  address 
the  issue  of  heal^  effects  on  children. 
He  also  noted  that  money  cannot 
replace  anyone’s  health. 

The  Department  included  reference  to 
the  economic  benefits  that  could  result 
from  construction  and  operation  of  the 
YCEP  facility  because  financial  seciuity 
is  reasonably  included  in  a  definition  of 
“quality  of  life.”  Mr.  Brown  is  correct 
that  the  response  does  not  specifically 
address  health  effects  to  children; 
however,  because  of  the  concerns 
regarding  children,  prior  to  issuance  of 
the  Draft  Environmental  Impact 
Statement,  the  Department  reassessed 
health  risks  (particularly  to  children)  for 
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boiler  stack  and  cooling  tower 
emissions.  This  information  is 
presented  in  Section  4.1.2.11  (page  4- 
65)  of  the  Final  Environmental  Impact 
Statement.  The  Department’s  analysis 
indicated  that  the  project  should  not 
adversely  affect  the  health  of  children. 
Throughout  the  Final  Environmental 
Impact  Statement,  the  Department 
presents  its  evaluation  of  environmental 
consequences  in  terms  of  the  likelihood 
of  occurrence;  consequently, 
uneouivocal  claims  are  not  made. 

•  The  second  comment  referred  to  the 
size  of  the  YCEP  facility.  Mr.  Brown 
indicated  that  the  Department’s 
statement  “(t]he  plant  size  *  *  *  is 
necessary  to  fulfill  the  needs  of  DOE’s 
Clean  Coal  Technology  Program,”  in  the 
response  to  Comment  W-PB-01/16b, 
could  be  translated  to  “first  on  the  list 
is  to  qualify  for  grant  money.” 

The  scale  of  the  single-boiler 
fluidized-bed  imit  [which  will  be  25% 
larger  than  any  other  imit  built,  under 
construction,  or  being  planned]  was  a 
factor  in  the  Department’s  decision  to 
select  the  proposed  project  for 
demonstration  under  the  Clean  Coal 
Technology  Program.  As  noted  earlier  in 
this  Record  of  D^ision,  the  Department ' 
believes  that  development  of  ACFB 
technology  at  the  scale  which  will  be 
used  in  the  YCEP  Cogeneration  Facility 
will  accelerate  the  commercialization  of 
this  maturing  clean  coal  technology.  If 
the  ACFB  tedmology  had  been 
proposed  at  a  smaller  scale,  it  is 
probable  that  the  Department  would  not 
have  viewed  it  as  a  technology  requiring 
demonstration,  and  thus,  would  not 
have  considered  funding  it.imder  the 
Clean  Coal  Technology  Demonstration 
Program. 

Eh.  Richard  Dabb  submitted  a 
comment  where  he  reiterated  his 
personal  opposition  to  the  project  and 
asserted  that  his  concerns  regarding 
adverse  impacts  to  human  health  were 
not  adequately  reviewed.  The 
Department  disagrees.  'The  Department 
analyzed  every  report  previously 
submitted  by  the  York  County  medical 
and  osteopathic  communities,  provided 
summaries  in  the  Final  Environmental 
Impact  Statement  (page  4-69),  and 
incorporated  information  fiom  the 
reports  in  an  expanded  health  risk 
assessment  discussion  in  Section 
4.1.2.11  (page  4-63).  In  addition, 
responses  to  specific  health  effects 
issues  were  provided  for  more  that  30 
comments,  including:  D-85/3;  D-241/ 
17;  D-242/11;  D-243/2;  D-255/11;  D- 
256/1;  D-257/4;  J-85/21;  J-111/3;  J-112/ 
3;  J-121/7;  J-124/13;  1-131/13;  W-ACP- 
12/15a;  W-HES-l/04a;  W-LFL-12/14; 
W-MK-1/28;  W-PNK-1/3;  W-PNP-12/ 
94d;  W-RS-l/27d;  and  W-YCMS-1/30. 


Decision 

DOE  will  implement  the  proposed 
action  of  providing  approximately  $75 
million  in  cost-shared  federal  funding 
support  to  YCEP  for  the  construction 
and  operation  of  the  ACFB  technology 
as  described  in  the  FEIS  and 
siunmarized  earlier  in  this  Record  of 
Decision.  The  YCEP  project  will 
demonstrate  ACFB  technology  in  a 
cogeneration  setting  at  a  single-boiler 
utility-scale  which  is  approximately  25 
percent  larger  than  any  ACFB  planned 
or  in  current  operation.  The  project  is 
expected  to  generate  sufficient  data  finm 
the  design,  construction,  and  operation 
to  allow  private  industry  to  more 
accurately  assess  the  commercial 
potential  of  utility-scale  (250-400  MWe) 
ACFB  technology  to  new  or  existing 
units.  While  it  is  possible  that  selecting 
no-action  would  be  enviroiunentally 
preferable  to  the  proposed  action,  it 
would  not  produce  the  data  needed  to 
further  the  Congressionally-mandated 
goals  and  objectives  of  demonstrating 
clean  coal  tedmologies.  The  £)epartment 
has  evaluated  the  projected 
environmental  impacts  and  weighed  the 
costs  and  benefits  of  proceeding  with 
the  proposed  action,  and  has 
determined  that  the  benefits  of  early 
commercialization  of  the  technology 
described  in  the  FEIS  outweigh  the 
limited  environmental  impacts,  which 
v«dll  be  largely  mitigated  by  the  actions 
described  in  this  Record  of  Decision. 

Mitigation  Action  Plan 

Section  1021.331(a)  of  the  Department 
of  Energy  regulations  unplementing  the 
National  Environmental  Policy  Act  (10 
CFR  Part  1021)  states  that  the 
Department  shall  prepare  a  Mitigation 
Action  Plan  that  adcL^ses  mitigation 
commitments  expressed  in  the  Record 
of  Decision.  As  a  condition  of  providing 
federal  funds  imder  the  Clean  Coal 
Technology  Demonstration  Program,  the 
Department  vdll  require  that  those 
mitigative  measiues,  to  which  it  has 
committed  in  the  Final  Environmental 
Impact  Statement  and  more  specifically 
outlined  and  discussed  in  the  Mitigation 
Action  Plan,  will  be  implemented 
dining  the  construction  and 
demonstration  periods  of  the  YCEP 
project. 

In  the  coinse  of  making  its  decision, 
the  Department  analyzed  the 
information  presented  such  as 
environmental  and  hiunan  health 
impacts  and  associated  mitigation 
measmes,  and  determined  that  some  of 
the  mitigation  measmes  have  been 
incorporated  into  the  design  of  the 
cogeneration  facility,  which  include 
soimd  engineering  and  proper 


construction  practices,  and  that  some  of 
the  mitigation  measmes  are  part  of 
existing  YCEP/ Air  Products  operating 
procedimes.  These  measures,  which  are 
considered  part  of  the  project,  prevent 
or  reduce  the  likelihood  of  an  adverse 
impact  fiom  occmrring.  However,  the 
Department  also  concluded  that  some 
adverse  impacts  are  unavoidable  and, 
therefore,  is  requiring  YCEP  to  complete 
additional  mitigation  or  monitoring 
measures  that  will  lessen  the  severity  of 
adverse  environmental  impacts.  All 
practicable  means  to  avoid  or  minimize 
environmental  harm  fi'om  the  proposed 
action  have  been  adopted.  As  part  of  its 
agreement  with  the  Department,  YCEP 
is  required  to  prepare  an  Environmental 
Monitoring  Plan  and  submit  associated 
reports.  The  Department  will  require 
YCEP  to  incorporate  the  following 
mitigation  measures  into  its 
Environmental  Monitoring  Plan  and  to 
docmnent  related  activities  in  quarterly 
reports. 

Codoms  Creek  Monitoring 

For  the  duration  of  the  demonstration 
phase,  YCEP  will  collect  samples  from 
Codorus  Creek  both  upstream  and 
downstream  of  the  P.  H.  Glatfelter 
Company  discheirge.  Samples  of 
temperature,  color,  total  dissolved 
solids,  lead,  copper,  chloride,  free 
cyanide,  phenolics,  and  chloroform  will 
be  analyzed  each  quarter  and  during 
low-flow  events. 

Sampling  of  P.H.  Glatfelter  Company 
Effluent/Cooling  Tower  Evaporant 
Stream 

YCEP  will  conduct  monthly  sampling 
of  P.H.  Glatfelter  Company  effluent^ 
YCEP  cooling  tower  evaporant  stream  as 
required  by  its  PSD  permit,  and  will 
analyze  the  following  components: 
volatile  organic  compoimds,  semi¬ 
volatile  organic  compoimds. 
chloroform,  formaldehyde, 
dimethylsulfide,  chlorinated  herbicides, 
and  organochloride  pesticides.  'These 
sampling/analysis  results  will  be 
submitted  both  to  the  PADER  and  the 
Department  within  30  days  of 
completion  of  the  laboratory  analysis. 
As  a  condition  of  this  Record  of 
Decision,  these  sampling  results  will  be 
made  public  by  YC&.  YCEP  will 
announce  the  availability  of  these 
sampling  results  in  the  local  reading 
rooms  through  notice  in  the  local 
newspapers. 

Sampling  results  will  be  used  to 
verify  compliance  with  the  50  tons/year 
VOC  emission  limit  and  to  verify  that 
hazardous  air  pollutant  concentrations 
in  the  cooling  water  are  consistent  with 
the  sampling  values  known  to  PADER 
and  the  Department  prior  to  issuance  of 
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both  the  PSD  Air  Permit  and  this  Record 
of  Decision.  Net  VOC  emissions  &t)m_ 
the  YCEP  facility  will  not  exceed  50 
tons/year  on  an  annualized  basis  as 
prescribed  by  law. 

Use  of  Geotextile  Fabric  for  Temporary 
Roads 

To  protect  existing  groimd,  YCEP  will 
create  temporary  roads  that  have  a  stone 
fill  on  top  of  geotextile  filter  cloth.  This 
measure  will  be  taken,  as  needed, 
throughout  the  construction  period. 

After  construction,  the  stone  fill  and 
textile  cloth  will  be  removed. 

Shrub  Planting  of  Riparian  Areas 

YCEP  will  plant  low  growing  shrub 
species  in  riparian  areas  along  Codorus 
Creek  that  have  been  cleared  for 
transmission  lines.  Plantings  will  take 
place  as  soon  as  possible  following 
clearing,  and  imder  favorable  planting/ 
establishment  conditions. 

Providing  Nesting  Structures 

YCEP' will  place  wood  duck  nesting 
boxes  and  other  water  fowl  nesting 
structures  along  Codorus  Creek 
wherever  large  trees  are  removed.  YCEP 
will  also  place  kestrel  nesting  boxes,  bat 
boxes,  and  other  wildlife  nesting/resting 
structures  on  the  single-shaft  steel  or 
wooden  poles  supporting  the 
transmission  line.  The  number,  type, 
and  placement  of  nesting  boxes  will  be 
mutually  agreed  upon  by  YCEP  and  the 
Pennsylvania  Game  Commission. 

Planting  Warm  Season  Grasses 

YCEP  will  plant  w€urm  season  grass 
species.  This  measure  will  be 
performed,  as  needed,  throughout  the 
construction  phase,  during  favorable 
planting  conditions  for  sealing 
establishment.  Unsuccessful  seedings 
will  be  reseeded  the  following  spring. 

Brush  Pile  Construction 

YCEP  will  construct  brush  piles  with 
vegetation  cleared  or  trinuned  for  pole 
and  transmission  line  placement.  This 
measure  will  be  performed,  as  needed, 
throughout  the  construction  phase.  The 
numl^r  and  placement  of  brush  piles 
will  be  mutually  agreed  upon  by  YCEP 
and  the  Pennsylvania  Game 
Commission. 

Reducing  Logs  and  Umbs  to  Mulch 

YCEP  will  reduce  logs  and  limbs  from 
cleared  areas  to  chip  materials  and  leave 
them  as  mulch.  This  measure  will  be 
performed,  as  needed,  throughout  the 
construction  phase. 

Steam  Purge  Notification 

At  the  end  of  the  construction  phases 
YCEP  will  take  steps  to  minimize  the 


impact  to  local  residents  from  the  loud 
noise  associated  with  purging  dirt  and 
debris  from  the  steam  systems.  These 
measines  may  include  providing 
advanced  notice,  minimizing  the 
occurrence,  scheduling  activities  during 
less  sensitive  hours,  and/or  using  vent 
silencers. 

Purchase  of  Residences 

Although  the  expected  magnetic  field 
intensities  at  the  residences  closest  to 
Bair  substation  is  less  than  1  milligauss, 
YCEP  will  negotiate  purchase  options 
for  two  properties  near  the  Bair 
substation,  so  it  can  assume  ownership. 

On-Street  Parking  Ban 

During  construction,  YCEP  facility 
security  will  enforce  a  ban  of  on-street 
parking  at  the  North  Codorus  site  hy 
posting  signs,  patrolling  the  area,  and 
arranging  for  vehicles  to  be  towed  if 
necessary. 

Traffic  Monitoring 

YCEP  facility  security  will  monitor 
traffic  conditions  throughout  the 
construction  period.  If  congestion  is 
noted,  additional  mitigation  measures 
will  be  implemented.  These  measures 
may  include  scheduling  of  shifts  or 
stationing  traffic  control  personnel  at 
critical  locations. 

Traffic  Signal  Installation 

YCEP  will  communicate  with  the 
Pennsylvania  Department  of 
Transportation  tod  take  whatever 
actions  are  necessary  to  ensure  that  a 
traffic  signal  is  installed  at  the  York 
Road/Jefierson  Road/Lehman  Road 
intersection  before  construction  begins. 

History/Tour  of  Dempwolf  Architectural 
Firm 

In  accordance  with  a  Memorandum  of 
Agreement  between  the  Department  and 
the  Peimsylvania  Bureau  for  Historic 
Preservation,  YCEP  will  publish  a 
history  and  self-guided  tour  of  the 
Dempwolf  architectural  firm  for 
distribution  to  the  public.  An  outline, 
draft,  and  final  draft  of  the  Dempwolf 
self-guided  tour  materials  will  be 
prepared  and  reviewed  by  the  Bureau 
for  Historic  Preservation.  YCEP  will 
provide  500  copies  of  the  publication 
for  distribution  and  a  reproducible  copy 
for  Historic  York,  Inc.  The  publication 
will  be  completed  within  IV2  years  after 
the  Memorandum  of  Agreement 
becomes  effective. 

Assist  Bureau  for  Historic  Preservation 
with  Computer  Coding 

In  accordance  with  a  Memorandum  of 
Agreement  between  the  Department  and 
the  Pennsylvania  Bureau  for  Historic 


Preservation,  YCEP  will  provide  the 
Bureau  for  Historic  Preservation  with  a 
qualified  consultant,  having  a  working 
knowledge  of  the  Pennsylvania  Historic 
Resource  Survey  Form  and  York  County 
resources.  This  individual  will  work  for 
a  total  of  15  days  for  7V2  hours  each  day 
and  will  assist  the  Bureau  with 
computer  coding,  mapping,  and  general 
organization  of  York  county  historical 
survey  records.  Work  will  ^  completed 
within  6  months  after  the  Memorandum 
of  Agreement  becomes  effective. 

Procediues  currently  are  in  place  for 
Department  oversight  of  project 
activities.  A  Mitigation  Action  Plan  for 
the  YCEP  Cogeneration  Facility  has 
been  developed  that  identifies  how  the 
Department  will  ensure  that  YCEP 
implements  all  mitigation  commitments 
and  provides  a  schedule  for  completion. 
This  plan  describes  all  of  the  mitigation 
measures,  including  those  incorporated 
into  the  project  that  prevent  or  reduce 
the  likelihood  of  an  adverse  impact 
occurring.  Copies  of  the  Mitigation 
Action  Plan  may  be  obtained  from  Dr. 
Suellen  A.  Van  Ooteghem, 
Environmental  Project  Manager, 
Morgantown  Energy  Technology  Center, 
3610  Collins  Ferry  Road,  Morgantown, 
WV  26507-0880.  Telephone  (304)  285- 
5443. 

Issued  in  Washington,  DC,  on  August  10, 
1995. 

Patricia  Fry  Godley, 

Assistant  Secretary  for  Fossil  Energy. 

(FR  Doc.  95-20551  Filed  8-18-95;  8:45  am] 
BILUNQ  CODE  64S0-01-P 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-417-000] 

Algonquin  Gas  Transmission  Co; 
Proposed  Changes  In  FERC  Gas  Tariff 

August  15, 1995. 

Take  notice  that  on  August  11. 1995, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fourth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  September 
11, 1995: 

Twenty-fourth  Revised  Sheet  No.  20A 
Original  Sheet  No.  99D 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  flow  through  to 
Algonquin’s  former  sales  customers,  a 
re^d  from  CNG  Transmission 
Corporation’s  (CNG)  Docket  No.  RP95- 
347-000  related  to  CNG’s  Account  Nos, 
191  and  186. 

Algonquin  further  states  that  copies  of 
this  filing  were  mailed  to  all  affected 
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customers  of  Algonquin  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington,  • 
D.C.  20426,  in  accordance  with  18  CFR 
Sections  385.214  and  385.211  of  the 
Commission’s  Rule  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  August  22, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Casheil, 

Secretary. 

[FR  Doc.  95-20583  Filed  8-18-95;  8:45  am] 


[Docket  No.  RP95-366-001] 

CNG  Transmission  Corporation; 
Proposed  Changes,  in  FERC  Gas  Tariff 

August  15, 1995. 

Take  notice  that  on  August  9, 1995, 
CNG  Transmission  Corporation  (CNG), 
filed  for  inclusion  in  its  FERC  Gas 
*  Tariff,  Second  Revised  Volume  No.  1, 
Second  Revised  Sheet  No.  361.  CNG 
requests  an  effective  date  for  this  tariff 
sheet  of  August  1, 1995. 

CNG  states  that  it  has  submitted  this 
sheet  as  part  of  the  response  requested 
by  the  Commission’s  order  in  the 
captioned  proceeding,  issued  July  26, 
1995.  As  more  fully  described  in  the 
transmittal  letter  to  its  filing,  CNG 
contends  that  a  certain  transportation 
refund  received  from  Transcontinental 
Gas  Pipe  Line  Corporation  should  not  be 
reflected  in  CNG’s  quarterly  Section 

18.2. B  Surcharge  implemented  in  this 
proceeding.  CNG  further  states  that  any 
refund  credits  attributable  to  its  Section 

12.2. B  Surcharge  will  be  reflected  in 
CNG’s  computation  of  over-  and  under¬ 
collections  imder  Section  18.2.B.4., 
when  CNG  implements  its  annual 
reconciliation  under  Section  18.2.B.,  as 
of  February  1, 1996.  At  that  time,  CNG 
will  adjust  its  Stranded  Cost  Surcharge 
to  return  any  over-collection  to  its 
Customers.  As  indicated  in  the 
proposed  revision  to  Section  18.2.B.4  on 
Sheet  No.  361,  CNG  will  calculate 
appropriate  interest  in  conjimction  vtdth 
tUs  reconciled  refund  amount  in  its 
annual  filing. 


CNG  states  that  it  has  been  authorized 
to  represent  that  its  proposed  treatment 
of  the  Transco  refund,  in  conjunction 
with  the  proposed  revision  to  Sheet  No. 
361,  resolves  the  concerns  that  have 
been  raised  by  certain  intervenors  in 
this  docket. 

CNG  states  that  copies  of  this  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  CNG’s  customers  and 
interested  state  commissions,  and  to  the 
parties  in  Docket  No.  RP95-366-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20406,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  All  protests  should  be  filed  on 
or  before  August  22, 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Casheil, 

Secretary. 

(FR  Doc.  95-20576  Filed  8-18-95;  8:45  am) 
BILUNQ  CODE  C717-01-M 

[Docket  Nos.  RP94-21 9-006,  RP94-312- 
003,  and  CP94-1 77-002] 

Columbia  Gulf  Transmission 
Company;  Proposed  Changes  in  FERC 
Gas  Tariff 

August  15, 1995. 

Take  notice  that  on  August  11, 1995, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1: 

To  Be  Effective  August  1, 1995: 

Sixth  Revised  Sheet  No.  018. 

Sixth  Revised  Sheet  No.  019. 

To  Be  Effective  September  1, 1995: 

Seventh  Revised  Sheet  No.  018. 

Seventh  Revised  Sheet  No.  019. 

Columbia  Gulf  states  that  it  is 
submitting  this  filing  in  accordance 
with  the  Commission’s  July  18, 1995 
order  issued  in  the  above-captioned 
proceedings  approving  the  Stipulation 
and  Agreement  that  Coliunbia  Gulf  filed 
on  May  1, 1995.  Sixth  Revised  Sheet 
Nos.  018  and  019  reflect  the  settlement 
rates  as  set  forth  on  Appendix  1-2, 
Schedule  2,  of  the  Stipulation.  These 
rates  also  include  sur^arges,  including 
the  negative  surcharge  flowing  back 
amoimts  collected  pursuant  to  the  Texas 
Eastern  Transmission  Corporation  exit 
fee  settlement  authorized  by  the 


Commission  on  September  28, 1994  in 
Docket  Nos.  RP94-312-001  and  CP94- 
177-001. 

In  addition.  Seventh  Revised  Sheet 
Nos.  108  an  019  reflect  the  elimination 
of  the  negative  surcharge  from  the 
oTfshore  zone  rate  of  its  FTS-2  and  ITS- 
2  Rate  Schedules,  effective  September  1, 
1995.  Columbia  Gulf  respectfully 
requests  a  waiver  of  the  30-day  notice 
requirement  and  such  other  waivers  as 
may  be  necessary  to  accept  these  tariff 
sheets  effective  September  1, 1995. 

Columbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  each  of  its 
firm  customers  and  affected  state 
regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  August  22, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
teiken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  Columbia  Gulfs  filings  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Casheil, 

Secretary. 

[FR  Doc.  95-20578  Filed  8-18-95;  8:45  am) 
BILLING  CODE  STir-OI-M 

[Docket  No.  RP95-^8-001] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

August  15, 1995. 

Take  notice  that  on  August  10, 1995, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  Sub 
Alternate  Eleventh  Revised  Sheet  No. 

26,  to  be  effective  September  1, 1995. 

On  August  1, 1995,  Columbia  made  a 
general  Action  4(e)  rate  filing  with  the 
Commission  proposing  tariff  sheets  to 
become  effective  September  1, 1995. 

The  filing  included  both  primary  and 
alternate  tariff  sheets,  which  reflected 
rates  derived  on  the  basis  of  differing 
assumptions.  Due  to  an  inadvertent 
oversight  during  the  process  of 
establishing  the  rates  to  be  reflected  on 
Alternate  Eleventh  Revised  Sheet  No. 

26,  the  Base  Tariff  Rate  associated  ivith 
Rate  Schedule  GTS  was  misstated. 
Specifically,  the  rate  charged  for  service 
under  Rate  Schedule  GTS  is  a  blended 
rate  comprised  of  a  transmission 
component  and  a  storage  component. 
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The  rate  that  was  reflected  on  the 
alternate  tariff  sheet,  46.43<  per  Dth, 
was  understated  because  it  reflected 
only  the  transportation  portion  of  the 
overall  GTS  rate.  The  appropriate  Base 
Tariff  Rate  for  Rate  Schedule  GTS  which 
should  have  been  reflected  on  Alternate 
Eleventh  Revised  Sheet  No.  26  is  86.99( 
per  Dth,  which  correctly  includes  the 
inadvertently  omitted  storage 
component.  No  other  rates  are  affected 
since  the  omission  occurred  following 
the  preparation  of  the  overall  rate 
desim. 

Cmumbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  affected  state  regulatory 
commissions,  and  the  official  service 
list  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  August  22, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  Columbia’s  filings  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Casbell, 

Secretary. 

[FR  Doc.  95-20586  Filed  8-18-95;  8:45  am) 
BILUNQ  CODE  a717-01-M 


[Docket  No.  RP95-41 8-000] 

Mississippi  River  Transmission 
Corporation;  Proposed  Changes  in 
FERC  Tariff 

August  15, 1995. 

Take  notice  that  on  August  11, 1995, 
Mississippi  River  Transmission 
Corporation  (MRT)  submitted  for  filing 
to  become  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  the 
following  tariff  sheets: 

First  Revised  Sheet  No.  119 
First  Revised  Sheet  No.  120 

MRT  states  that  the  tariff  sheets 
submitted  reflect  revisions  to  MRT’s 
tariff  to  modify  and  shorten  the 
nomination  deadlines  for  both  first  day 
of  the  month  and  mid-month 
nominations. 

MRT  requests  waiver  of  the  notice 
requirement  of  Section  154.22  of  the 
Commission’s  Regulations  to  permit 
First  Revised  Sheet  Nos.  119  and  120  to 
become  effective  on  September  1, 1995. 

MRT  states  that  copies  of  its  tariff 
filing  were  mailed  to  all  of  its  affected 


customers  and  the  State  Commissions  of 
Arkansas,  Missouri  and  Illinois. 

Any  person  desiring  to  be  heard  or 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  §§  385.211  and  385.214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  August  22, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  available 
for  public  inspection. 

Lois  D.  Casbell, 

Secretary. 

(FR  Doc.  95-20582  Filed  8-18-35;  8:45  am) 
BILUNQ  CODE  S717-01-M 


[Docket  No.  CP95-684-000] 

Mid  Continent  Market  Center,  Inc.; 
Application 

August  15, 1995. 

Take  notice  that  on  August  11, 1995, 
Mid  Continent  Market  Center,  Inc. 
(MCMC),  818  Kansas  Avenue,  Topeka, 
Kansas  66612,  filed  in  Docket  No. 
CP95-684-000  an  application  pursuant 
to  Section  7(c)  of  the  Natinal  Gas  Act 
(NGA)  requesting  a  blanket  certificate  of 
public  convenience  and  necessity 
authorizing  MCMC  to  transport  natural 
gas  tmder  §  284.224  of  the  Commission’s 
Regulations,  as  may  be  amended  from 
time  to  time,  all  as  more  fully  set  forth 
in  the  application  on  file  wiffi  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  MCMC  is  a  wholly- 
owned  subsidiary  of  Western  Resources, 
Inc.  (WRI),  providing  transmission, 
gathering  and  storage  services  in 
support  of  WRI’s  distribution  services  in 
Kansas.  It  is  asserted  that  MCMC  is  a 
Hinshaw  pipeline  within  the  meaning  of 
the  NGA  and  qualified  for  an  exemption 
firom  Commission  regulation  imder 
Section  1(c)  of  the  NGA.  It  is  explained 
that  MCMC  is  engaged  in  interstate 
commerce  for  the  purpose  of  providing 
additional  gas  supply  for  WRI’s  markets, 
receiving  gas  firom  connections  with  6 
interstate  pipelines.  It  is  further 
explained  that  MCMC  receives  all  such 
gas  within  the  state  of  Kansas,  and  the 
gas  is  consumed  within  the  state  of 
Kansas.  It  is  asserted  that  MCMC  is 
subject  to  regulation  by  the  Kansas 


Corporation  Commission  (KCC),  with 
gas  transactions  regulated  as  to  rates, 
terms  and  conditions  of  service. 

It  is  stated  that,  diuring  the  most 
recent  12-month  period,  MCMC 
received  53.3  Bcf  of  natural  gas  within 
or  at  the  boimdary  of  the  state  of  Kansas. 
It  is  further  stated  that  this  is  the  total 
volume  received  by  MCMC  firom  all 
sources  for  the  year.  MCMC  states  that 
it  will  use  its  rates  and  tariffs  on  file 
with  the  KCC  for  the  services  rendered 
imder  the  blanket  certificate  requested 
in  the  subject  application.  MCMC 
further  states  that  it  will  comply  with  all 
applicable  conditions  contained  in 
paragraph  (e)  of  §  284;224  of  the 
Commission’s  Regulations. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 
22, 1995,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
imder  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
^Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  MCMC  to  appear  or  be 
represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  95-20579  Filed  8-18-95;  8:45  am) 
BILUNQ  CODE  «717-41-M 
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[Docket  No.  RP95-413-000] 

Northwest  Pipeline  Corp.;  Notice  of 
Petition  for  Declaratory  Order 

August  15, 1995. 

Take  notice  that  on  August  2. 1995, 
Northwest  Pipeline  Corporation 
(Northwest)  filed,  piirsuant  to  Rule 
207(a)(2)  of  the  Commission’s  Rules  of 
Practice  and  Procedure,  18  CFR 
387.207(a)(2),  a  petition  for  a 
declaratory  order  finding  that  rolled-in 
rates  are  appropriate  for  the  costs  and 
services  associated  with  the  new 
facilities  certificated  in  Docket  Nos. 
CP93-613-000,  -001,  and  -002 
(Northwest  Natiiral  Expansion  Project) 
and  CP93-673-000,  -001,  and  -002 
(Northwest  Expansion  II  Project). 

Northwest  states  that,  subsequent  to 
receiving  certificates  for  the  Northwest 
Natiual  and  Expansion  n  Projects,  the 
Commission  issued  its  Policy  Statement 
on  Pricing  Policy  for  New  and  Existing 
Facilities  Constructed  by  Interstate 
Natxiral  Gas  Pipelines  wherein  the 
Commission  provided  procediu^s  in 
conjunction  with  the  certificate  process 
for  obtaining  a  predetermination  on  the 
rate  design  of  new  facilities.  Although  it 
has  already  received  final  certificate 
authority  for  its  expansion  projects, 
subject  to  its  request  for  rehearing, 
Northwest  states  it  desires  to  obtain  rate 
certainty,  specifically,  rolled-in  rates, 
with  respect  to  these  projects  prior  to 
placing  rates  into  effect  in  its  general 
rate  proceeding  that  would  include  the 
costs  and  services  associated  with  these 
projects. 

Northwest  states  rolled-in  rate 
treatment  would  be  appropriate  for  the 
expansion  projects  since  the  facilities 
will  be  an  integral  part  of  Northwest’s 
existing  system,  provide  specific 
operational  and  financial  benefits,  and 
impact  the  rates  of  existing  customers 
less  than  five  percent. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  September 
6, 1995,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 

DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
to  a  proceeding  or  to  participate  in  any 
hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 


Commission’s  Rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
in  the  public  reference  room. 

Lois  D.  Cashell, 

Secretary.  ^ 

[FR  Doc.  95-20585  Filed  8-18-95;  8:45  am] 
BUJJNQ  CODE  S717-01-M 


[Docket  Nos.  TM96-1-116-000  and  MT95- 
15-000] 

OkTex  Pipeline  Company;  Proposed 
Changes  in  FERC  Gas  Tariff 

August  15, 1995. 

Take  notice  that  on  August  10, 1995, 
OkTex  Pipeline  Company  (OkTex) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  the 
following  tariff  sheets,  with  a  proposed 
effective  date  of  October  1, 1995: 

Seventh  Revised  Sheet  No.  5  and 
Second  Revised  Sheet  No.  28 

OkTex  states  that  Seventh  Revised 
Sheet  No.  5  reduces  the  OkTex  Annual 
Charge  Adjustment  Clause  (ACA)  rate 
from  $0.0024  to  $0.0023  per  MMBtu  and 
that  Second  Revised  Sheet  No.  38 
revises  the  OkTex  statement  of  its 
relationship  with  marketing  affiliates. 

OkTex  states  that  copies  of  the  filing 
were  served  upon  the  company’s 
jurisdictional  customers  and  upon 
interested  state  commissions. 

Any  person  desiring  to  be  heard  oi  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC  20426,  in  accordance  with  385.214 
and  385.211  of  the  Commission’s  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  22, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  95-20580  Filed  8-18-95;  8:45  am] 

BILLMG  CODE  e717-01-M 


[Docket  No.  RP95-383-002] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  F^posed 
Changes  in  FERC  Gas  Tariff 

August  15, 1995. 

Take  notice  that  on  August  11, 1995, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  the 
following  tariff  sheets  for  inclusion  in 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  to  be  effective  August  7, 
1995: 

Substitute  First  Revised  Sheet  No.  268 
Original  Sheet  No.  268A 

Panhandle  states  that  this  filing  is  in 
compliance  with  ordering  paragraph  (B) 
of  the  Federal  Energy  Regulatory 
Commission’s  August  4, 1995,  Order 
Accepting  Tariff  Sheets  Subject  To 
Conditions  (August  4, 1995  Order)  in 
the  referenced  docket.  In  accordance 
with  that  Order,  Panhandle  has 
included  in  Section  12.12(b)  of  the 
General  Terms  and  Conditions  to  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1  the  option  for  customers  to 
request  a  reconciliation  of  their  storage 
gas  held  in  inventory  beyond  the 
termination  date  of  their  storage 
contract  should  there  be  a  discrepancy 
between  Panhandle  and  the  Shipper 
respecting  the  Stored  Voliune. 

Panhandle  has  also  included  in 
Section  12.12(b)  a  provision  which 
extends  the  time  available  for  Shippers 
to  remove  their  gas  from  storage  by  one 
day  for  every  day  that  the  Shipper  has 
been  unable  to  withdraw  its  gas  due  to 
operational  or  force  majeure  conditions 
on  Panhandle’s  system. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  parties  to 
this  proceeding,  customers  affected  by 
the  proposed  tariff  sheets  and  their  state 
regulatory  agencies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Section  385.211  of  the 
Commission’s  Rules  and  Regulations. 

All  such  protests  must  be  filed  on  or 
before  August  22, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  95-20574  Filed  8-18-95;  8:45  am] 
BILLING  CODE  6717-01-M 
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[Docket  No.  RP95-416-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

August  15, 1995. 

Take  notice  that  on  August  9, 1995, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  to  the  filing.  The 
proposed  effective  date  of  these  tariff 
sheets  is  September  8, 1995. 

Panhandle  states  that  the  purpose  of 
this  filing  is  to  implement  Rate 
Schedule  FFT  for  a  Flexible  Firm 
Transportation  service  on  Panhandle’s 
system.  Rate  Schedule  FFT  is  designed 
to  respond  to  the  needs  of  what  may 
well  be  overlapping  segments  of 
Panhandle’s  market:  (i)  those  shippers 
that  desire  to  bear  the  risk  that  the 
difficult  task  of  assembling  an  inventory 
of  supplies  to  satisfy  resale  needs  during 
periods  of  peak  demand  can  he 
accomplished  by  limiting  the  firm 
transportation  component  of  those 
requirements  to  only  a  portion  of  a  year; 
(ii)  those  shippers  for  whom  the 
increased  use  of  hedging  and  other 
sophisticated  purchase  strategies  calls 
for  the  availability  of  the  limited  term 
service  contemplated  by  Rate  Schedule 
FFT  and  (iii)  other  emergent  needs  for 
interim  service  on  the  Panhandle 
system.  Although  this  service  is 
designed  for  the  needs  of  these  specific 
markets,  it  is  available  to  all  shippers. 

Panhandle  further  states  that  Rate 
Schedule  FFT  is  intended  to  enhance 
the  transportation  services  available  to 
shippers.  While  service  will  be  offered 
on  an  open  access  basis,  each  agreed 
upon  service  level  will  he  subject  to  a 
specific  agreement  between  the  shipper 
and  Panhandle  imder  Rate  Schedule 
FFT.  The  availability  of  service  imder 
Rate  Schedule  FFT  necessarily  will  be 
subject  to  the  operational  limitations 
respecting  the  capacity  on  the 
Pa^andle  system. 

Panhandle  states  that  copies  of  this 
filing  have  been  served  on  all  current 
shippers  and  applicable  state  regulatory 
agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Conunission’s  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
August  22, 1995.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  ^  on  file  with  the 
Commission  and  are  available  for  public 
.inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-20584  Filed  8-18-95;  8:45  am] 
BILUNO  CODE  S717-01-M 


[Docket  No.  RP95-368-001] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Tariff  Filing 

August  15, 1995. 

Take  notice  that  on  August  11, 1995, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  Fourth  Revised 
Sheet  No.  25  and  Sub  Fifth  Revised 
Sheet  No.  21A  to  comply  with  the 
Commission’s  July  27, 1995  order  in  this 
proceeding.  That  order  accepted  and 
suspended  Tennessee’s  tariff  sheets  to 
recover  gas  supply  realignment  (GSR) 
costs  subject  to  refund  and  conditions. 

Further,  Tennessee  submitted  the 
following  tariff  sheets  to  show  the 
application  of  the  GSR  unit  cost 
component  to  authorized  overrun 
transportation  (AOT)  service: 

Third  Revised  Sheet  No.  161 
Third  Revised  Sheet  No.  167 
Second  Revised  Sheet  No.  173 

Tennessee  states  that  it  is  submitting 
these  sheets  only  as  a  protective 
measure  in  the  event  the  Commission 
does  not  grant  rehearing  on  this  issue. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Se^on  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  should  be 
filed  on  or  before  August  22, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  ffie 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secrefaiiy. 

(FR  Doc.  95-20575  Filed  8-18-95;  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  TM95-14-29-000] 

Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  15, 1995. 

Take  notice  that  on  August  10, 1995, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1, 

First  Revised  Twenty  First  Revised 
Sixth  Revised  Sheet  No.  28,  to  become 
effective  August  1, 1995. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  track  a  rate  change 
attributable  to  storage  service  purchased 
horn  Texas  Eastern  Transmission 
Corporation  (TETCO)  imder  TETCO’s 
Rate  Schedule  X-28,  the  costs  of  which 
are  included  in  the  rates  and  charges 
payable  Transco’s  Rate  Schedule  S-2. 
This  tracking  filing  is  being  made 
pursuant  to  Section  26  of  the  General 
Terms  and  Conditions  of  Transco’s 
Volume  No.  1  Tariff. 

Transco  states  that  included  in 
Appendix  A  attached  to  the  filing  is  em 
explanation  of  the  rate  change,  and 
details  regarding  the  computation  of  the 
revise  Rate  Schedule  S-2  rates. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  S-2 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  August  22, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-20581  Filed  8-18-95;  8:45  am) 
BILUNO  CODE  S717-01-M 


[Docket  No.  RP95-271-0011 

Transwestem  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

August  15, 1995. 

Take  notice  that  on  August  11, 1995, 
Transwestem  Pipeline  Company 


43464 


Federal  Register  /  VoL  60,  No.  161  /  Monday,  August  21,  1995  /  Notices 


(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  the  filing,  with  a  proposed 
effective  of  September  1, 1995: 

On  May  2, 1995,  Transwestem  filed  a 
Stipulation  and  Agreement  (Settlement) 
in  order  to  resolve  a  number  of  issues, 
including  the  allocation  of 
approximately  $51.3  million  of  costs 
associated  with  Southern  California  Gas 
Company’s  (SoCalGas)  imminent 
relinquishment  of  capacity  to 
Transwestem.  On  July  27, 1995,  the 
Conunission  approved  the  proposed 
Settlement  (“July  27th  Order”). 

Transwestem  states  that  the  purpose 
of  this  filing  is  to  submit  tariff  sheets  in 
compliance  with  the  Settlement  and  the 
Commission’s  July  27th  Order. 

Transwestem  further  states  that  the 
tariff  sheet  being  submitted  in  this  filing 
conform  to  the  Pro  Forma  tariff  sheets 
submitted  with  the  Settlement  with  the 
following  exceptions: 

(1)  8th  Revised  Sheet  No.  2 — ^This 
sheet  is  being  submitted  to  reflect  the 
cancellation  of  an  exchange  agreement 
between  Transwestem  and  El  Paso 
Natural  Gas  Company.  This  cancellation 
is  necessitated  by  Transwestem’s 
abandomnent,  in  Docket  No.  CP95-70, 
of  certain  facilities  by  sale  to  its  wholly- 
owned  subsidiary,  Transwestem 
Gathering  Company  (TGC).  The 
abandonment  of  the  exchange 
agreement  w'as  approved  as  part  of  the 
^ttlement  in  the  July  27th  Order 

(2)  5th  Revised  Sheet  No.  2A — ^This 
sheet  is  being  submitted  to  reflect  the 
cancellation  of  an  exchange  agreement 
between  Transwestem  and  ANR 
Pipeline  Company.  This  cancellation  is 
necessitated  by  Transwestem’s 
abandonment,  in  Docket  No.  CP95-70, 
of  certain  facilities  by  sale  to  its  wholly- 
owned  subsidiary,  Transwestem 
Gathering  Company  (TGC).  The 
abandonment  of  the  exchange 
agreement  was  approved  as  part  of  the 
Settlement  in  the  July  27th  Order. 

(3)  112th  Revised  Sheet  No.  5;  17th 
Revised  Sheet  No.  5 A;  12th  Revised 
Sheet  No.  5A.01;  9th  Revised  Sheet  No. 
5A.02;  and  9th  Revised  Sheet  No. 

5A.03 — ^The  Pro  Forma  sheets  submitted 
with  the  Settlement  reflected 
information  concerning  a  TCR II 
Reservation  Surcharge  that  would  be 
added  to  the  reservation  charges  shown 
on  these  sheets.  The  July  27th  Order 
authorizes  Transwestem  to  recover  all 
eligible  TCR  n  costs  not  previously  filed 
for  recovery  which  are  inciured  through 
December  31, 1998,  to  be  filed  no  later 
than  ninety  days  thereafter,  not  to 
exceed  a  total  of  $35  million. 
Transwestem  has  not  yet  filed  for  the 
recovery  of  any  TCR  n  costs.  When  this 


filing  is  made  the  above-noted  sheets 
will  he  revised  to  reflect  the  information 
concerning  TCR  n  shown  on  the  Pro 
Forma  sheets.  Likewise,  Transwestem 
will  file  an  Original  Sheet  No.  5B.01  to 
reflect  information  concerning  TCR  n 
shown  on  Pro  Forma  Sheet  No.  5B.01. 

(4)  3rd  Revised  Sheet  No.  94 — ^This 
sheet  is  being  revised  to  reflect  the 
Commission’s  requirement,  in  the  July 
27th  Order,  that  Transwestem  include 
language  in  its  tariff  standards  to  guard 
against  the  risk  of  affiliate  abuse  or 
undue  preference  in  the  provision  of 
jurisdictional  service. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
customers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  August  22, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  ^^1  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-20557  Filed  8-18-95;  8:45  am] 
BILUNG  CODE  6717-01-M 


Office  of  Energy  Research 

Withdrawal  of  Notice  of  Intent  to 
Prepare  Environmental  Impact 
Statement  for  the  Advanced  Neutron 
Source  Project 

AGENCY:  Department  of  Energy. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Energy 
withdraws  its  Notice  of  Intent  to  prepare 
an  Environmental  Impact  Statement  for 
the  Advanced  Neutron  Source  project. 
Fimds  were  not  included  in  the 
Administration’s  budget  request  for 
fiscal  year  1996;  therefore  the 
Department  of  Energy  is  terminating  the 
National  Environmental  Policy  Act 
process  for  this  project. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
William  T.  Oosterhuis,  Program 
Manager,  Division  of  Materials  Sciences, 
Office  of  Basic  Energy  Sciences,  19901 
Germantown  Road,  Germantown, 
Maryland  20874-1290,  301/903-3426. 


SUPPLEMENTARY  INFORMATION:  The 
Advanced  Neutron  Source  was  a 
proposed  research  facility  consisting  of 
a  300-megawatt-thermal  nuclear  reactor 
with  support  facilities,  associated 
experimental  areas  and  laboratories,  and 
offices  for  operations  and  research  staff. 
The  preferred  site  for  the  Advanced 
Neutron  Source  was  to  be  the  Oak  Ridge 
National  Laboratory,  Oak  Ridge, 
Tennessee.  Alternate  sites  considered 
were  the  Los  Alamos  National 
Laboratory,  Los  Alamos,  New  Mexico, 
and  the  Idaho  National  Engineering 
Laboratory,  Idaho  Falls,  Idaho. 

On  May  28, 1993,  the  Department  of 
Energy  announced  in  the  Federal 
Register  (58  FR  31019)  its  intent  to 
prepare  an  Environmental  Impact 
Statement  for  the  Advanced  Neutron 
Source  project.  After  a  public  scoping 
process  which  included  meetings  in 
Oak  Ridge,  Tennessee;  Idaho  Falls, 
Idaho;  and  Los  Alamos,  New  Mexico, 
the  Department  accepted  written 
comments  through  July  15, 1993.  A 
preliminary  draft  Iinplementation  Plan 
utilizing  input  fi'om  the  scoping  process 
was  prepared  and  circulated  within  the 
Department  of  Energy  for  review.  The 
draft  Implementation  Plan  was  never 
released  for  public  dissemination 
because  of  imcertainty  about 
continuation  of  the  Advanced  Neutron 
Source  project. 

This  withdrawal  notice  advises  the 
public  of  the  Department’s  termination 
of  the  National  Environmental  Policy 
Act  process. 

Martha  A.  Krebs, 

Director,  Office  of  Energy  Research. 

[FR  Doc.  95-20661  Filed  8-18-95;  8:45  ami 

BILUNO  CODE  64S0-01-P 


Energy  Research  Financial  Assistance 
Program  Notice  95-17:  Radiation 
Dosimetry 

AGENCY:  Office  of  Energy  Research, 
Department  of  Energy  (DOE). 

ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Health  and 
Environmental  Research  (OHER)  of  the 
Office  of  Energy  Research  (ER),  U.S. 
Department  of  Energy  (DOE),  supports  a 
comprehensive  research  program  in  the 
area  of  medical  applications.  This 
program  includes  development  of 
advanced  therapy  modalities  such  as 
boron  neutron  capture  therapy  (BNCT), 
charged  particle  therapy  (CPT),  and 
internal  emitter  therapy  (lET).  Other 
areas  of  research  supported  by  medical 
applications  are  advanced  imaging 
modalities  for  diagnosis  of  human 
diseases,  molecular  nuclear  medicine. 
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biomedical  technology,  and 
computational  biology.  One  of  the 
components  of  these  programs  deals 
with  correctly  assessing  the  dose  to 
various  systems  that  are  exposed  to 
radiation  fields  during  treatment.  These 
systems  could  range  ^m  hiomolecules 
to  difierent  tissues  and  organs.  The 
exposure  to  both  patients  and  health 
care  providers  results  from  such  sovuces 
as  neutrons,  high  LET  radiation,  and 
low  LET  radiation  such  as  electrons,  x- 
rays,  and  gamma  rays.  In  many 
situations,  radiation  could  be 
combinations  of  the  various  radiation 
fields  listed  above.  For  example, 
development  of  improved  methods  for 
determination  of  dose  to  normal  vs. 
cancerous  tissue,  and  of  strategies  for 
maximizing  the  dose  to  cancerous  tissue 
will  be  of  special  interest.  This  includes, 
but  is  not  limited  to,  planning  tools  for 
conformal  therapy,  BNCT,  internal 
emitter  therapy  and  charged  particle 
therapy,  biological  response  to  normal 
and  pathological  tissue  as  expressed  in 
the  tumor  control  probability,  and 
normal  tissue  complication  probability. 
Research  topics  include:  (a)  applying 
the  fundamental  knowledge  about 
interaction  of  radiation  with  matter  in 
developing  methodologies  for 
determining  dose  to  the  target  cells  in 
individual  organs  and  tissues,  (b) 
research  associated  with  developing 
concepts  for  use  and  improving  the 
radiation  protection  standards  and 
practices  at  DOE  facilities,  and 
specifically,  that  research  which  will 
contribute  to  correctly  assessing  the 
dose  to  internal  organs  by  internal 
emitters. 

DATES:  Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  4:30  p.m.,  E.S.T.,  February  15, 1996, 
to  be  accepted  for  a  May  merit  review 
and  to  permit  timely  consideration  of 
award  in  Fiscal  Year  1996. 

ADDRESSES:  Formal  applications 
referencing  Program  Notice  95-17 
should  be  forwarded  to:  U.S. 

E)epartment  of  Energy,  Office  of  Energy 
Research,  Grants  and  Contracts 
Division,  ER-64, 19901  Germantown 
Road,  Germantown,  Maryland  20874, 
Attn:  Program  Notice  95-17.  The 
following  address  must  be  used  when 
submitting  applications  by  U.S.  Postal 
Service  Express  Mail,  any  commercial 
mail  delivery  service,  or  handcarried  by 
the  applicant:  U.S.  Department  of 
Energy,  Office  of  Energy  Research, 
Grants  and  Contracts  Division,  ER-64, 
19901  Germantown  Road,  Germantown, 
Maryland  20874. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Matesh  N.  Varma,  Office  of  Health  and 
Environmental  Research,  ER-73,  U.S. 


Department  of  Energy,  19901 
Germantown  Road,  Germantown, 
Maryland  20874,  telephone:  (301)  903- 
3209. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  aimounces  its 
interest  in  receiving  applications  in 
support  of  research  in  ^e  field  of 
dosimetry  for  use  in  improving 
radiation  treatment  planning  and 
reducing  the  radiation  exposure  to 
patients  and  workers. 

Before  preparing  a  formal  application, 
potential  applicants  are  encouraged  to 
submit  a  brief  preapplication  in 
accordance  with  10  CFR  600.10(d)(2), 
which  consists  of  two  to  three  pages  of 
narrative  describing  research  objectives 
and  methods  of  accomplishment.  These 
will  be  reviewed  relative  to  the  scope 
and  research  needs  for  the  radiation 
dosimetry  and  medical  applications 
program.  Preapplications  referencing 
Program  Notice  95-17  should  be 
received  by  October  1, 1995,  and  sent  to 
Dr.  Matesh  N.  Varma,  Office  of  Health 
and  Environmental  Research,  ER-73, 
Department  of  Energy,  19901 
Germantown  Road,  Germantown, 
Maryland  20874,  (301)  903-3209. 
Telephone  and  fax  numbers  are  required 
to  be  part  of  the  preapplication.  A 
response  to  the  preapplication 
discussing  potential  relevance  of  a 
formal  application  will  be 
communicated  by  November  15, 1995.  It 
is  anticipated  that  approximately  $1 
million  will  be  available  for  grant 
awards  during  Fiscal  Year  1996 
contingent  upon  availability  of  funds. 
We  expect  to  award  several  grants  in 
this  area  of  research  ranging  from  a  few 
thousand  to  a  few  hundred  thousand 
dollars  per  year.  Information  about 
development,  submission,  and  selection 
process,  and  other  policies  and 
procedures  may  be  found  in  the 
Application  Guide  for  the  Office  of 
Energy  Research  Financial  Assistance 
Program  10  CFR  Part  605.  The 
Application  Guide  is  available  from  the 
U.S.  Department  of  Energy,  Office  of 
Health  and  Environmental  Research, 
ER-73, 19901  Germantown  Road, 
Germantown,  Maryland  20874. 
Telephone  requests  may  be  made  by 
calling  (301)  903-5349. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control 
number  is  ERFAP  10  CFR  Part  605. 

D.D.  Mayhew, 

Associate  Director,  Office  of  Resource 
Mai}agement,  Office  of  Energy  Research. 

[FR  Doc.  95-20662  Filed  8-18-95;  8:45  am) 
BILUNG  CODE  64S(M)1-P 


Western  Area  Power  Administration 

Fiatiron-Erie  115-kiiovoit  Transmission 
Line  Project  Record  of  Decision 

AGENCY:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Record  o^decision. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Western  Area  Power 
Administration  (Western)  has  prepared 
this  Record  of  Decision  (ROD)  pursuant 
to  regulations  of  the  Coimcil  on 
Environmental  Quality  (40  CFR  Part 
1505)  and  Implementing  Procedures  of 
the  liepartment  of  Energy  (10  CFR  Part 
1021).  This  ROD  is  based  upon  the 
information  contained  in  the  “Final 
Environmental  Impact  Statement, 
Flatiron-Erie  115-kV  Transmission  Line, 
Larimer,  Boulder  &  Weld  Counties, 
Colorado”  (DOE/EIS-0159).  Western  has 
considered  all  public  and  regulatory 
comments  received  on  the  final  EIS  in 
preparation  of  this  ROD. 

SUPPLEMENTARY  INFORMATION:  Western 
has  made  the  decision  to  uprate  the 
existing  Flatiron-Erie  115-ldlovolt  (kV) 
transmission  line.  The  line  is  located  in 
Larimer,  Weld  and  Boulder  Counties, 
Colorado,  and  passes  through  the  City  of 
Longmont.  The  line  connects  the 
existing  Flatiron  Substation  and  several 
other  existing  substations  supplying 
Longmont.  It  is  a  single  circuit  115-kV 
line,  31.5  miles  long,  and  was  built  in 
1950-51,  on  a  750-foot  wide  right-of- 
way  (ROW)  using  wood-pole-H-frame 
structiues. 

Western  proposes  to  build  27  new 
wood  H-frame  structiures  along  the  line, 
to  replace  or  modify  45  of  the  existing 
structures  and  to  remove  11  of  them 
Many  of  these  additions  and  changes 
would  involve  structures  that  are 
approximately  5  to  15  feet  taller  than 
the  existing  ones.  The  existing 
conductors  and  ground  wires  would 
remain  in  place.  The  purpose  of  these 
actions  would  be  to  allow  the  power 
carrying  capability  of  the  line  to  be 
increased  and  to  replace  deteriorating/ 
structural  members.  The  line  would 
continue  to  operate  at  115-kV. 

Background 

The  proposed  action  evolved  from  an 
earlier  project,  the  Flatiron-Gunbarrel 
Transmission  Line  Project,  that  would 
have  replaced  most  of  the  existing  115- 
kV  Flatiron-Erie  line  with  a  double 
circuit  115/230-kV  line.  Partly  because 
of  public  opposition  to  the  proiec';. 
Western  conducted  additional  electrical 
systems  planning  studies  and 
determined  that  it  could  be  postponed, 
if  various  substation  improvements  and 
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changes  in  procedure  were  made,  and 
the  Flatiron-Erie  line  uprated. 

The  Flatiron-Erie  line  is  currently 
operating  at  a  rating  or  load  capacity 
t^t  is  lower  than  the  load  its 
conductors  are  capable  of  carrying. 
Originally  designed  for  a  conductor 
rating  of  109  megavolts-amperes  (MV A), 
systems  studies  and  field  measiuements 
conducted  by  Western  determined  that 
the  actual  Flatiron-Erie  transmission 
line  ratings  were  significantly  smaller. 

As  conductors  carry  more  power  they 
become  hotter,  as  they  become  hotter, 
they  expand  and  sag  closer  to  the 
ground.  The  National  Electric  Safety 
Code  (NESC),  in  order  to  avoid  risk  of 
electrical  shocks,  stipulates  a  minimum 
clearance  between  power  lines  and  the 
ground.  For  115-kV  transmission  lines, 
this  limit  is  22  feet.  Western  found  that 
in  some  locations  the  Flatiron-Erie 
transmission  line,  failed  to  meet  ciurent 
NESC  requirements.  The  line  was 
derated  to  prevent  potential  problems 
associated  with  ground  clearances  that 
do  not  meet  current  NESC  guidelines. 
The  lowered  rating  will  cause  it  to 
overload  when  certain  other  local 
transmission  facilities  are  out  of  service. 
The  result  of  this  could  be  loss  of  power 
to  the  Qty  of  Longmont.  During  the 
planning  for  this  proposal,  several 
public  meetings  were  held,  both  in 
connection  with  the  earlier  Flatiron- 
Gimbarrel  project  and  with  the  Flatiron- 
Erie  project.  Public  meetings  were  held 
in  Longmont,  Colorado,  in  November 
1989,  at  the  beginning  of  the  preparation 
of  the  draft  EIS.  Another  meeting  was 
held  in  December  1990  to  review  with 
the  public  the  status  of  the 
environmental  studies  and  the  potential 
project  alternatives.  A  public  hearing  on 
the  Draft  EIS  was  held  in  Longmont, 
Colorado  on  November  18, 1993. 

Western  also  commimicated 
throughout  the  EIS  process  with  federal, 
state  and  local  agencies  interested  in  the 
project.  Public  comments  throughout 
the  EIS  process  focused  on  the 
preference  of  the  public  for 
underground  burial  of  the  transmission 
line,  the  effects  of  electromagnetic  fields 
(EhOO  on  public  health  and  safety, 
preferences  for  new  routing  away  from 
residential  areas,  and  the  possibility  that 
the  transmission  line  could  be  operated 
at  230-kV  some  time  in  the  future. 

Description  of  Alternatives:  Western’s 
preferred  alternative  proposes  to  uprate 
the  31.5  mile  Flatiron-Erie  115-kV 
transmission  line  by  adding,  replacing, 
modifying,  and  removing  structures. 
Eighty-tluee  of  the  216  existing 
structures  would  be  modified.  Some  of 
the  heights  of  the  structvues  would  be 
raised  5-15  feet.  With  changes  in 
structure  height  the  conductors  might 


have  to  be  resagged  or  reworked.  The 
voltage  of  the  transmission  line  would 
remain  at  115-kV,  the  existing 
conductors  would  remain  in  place,  and 
the  majority  of  the  existing  structure 
locations  would  remain  the  same. 

Structural  tests  of  the  line  conducted 
in  1990  revealed  the  need  for 
replacement  of  approximately  25  wood 
poles  which  were  structurally  imsound 
because  of  internal  rot.  Replacement  of 
these  poles  will  be  done  along  with  the 
other  structure  modifications  to  uprate 
the  line.  In  addition,  improved 
grounding  feattires  would  be  installed 
on  the  structimes. 

In  summary.  Western’s  proposed 
action  is  to: 

•  Build  27  new  wood  H-frame 
structures  at  new  sites  along  the  existing 
ROW. 

•  Replace  or  modify  45  existing 
structures,  including: 

•  Replace  20  existing  structures  at 
existing  sites.  The  structiire  heights 
would  be  increased  by  5  feet  in  6  cases, 
10  feet  in  9  cases,  and  15  feet  in  5  cases. 

•  Replace  22  existing  structures  with 
structures  of  the  same  height,  in  the 
same  locations. 

•  Modify  3  existing  structures  by 
raising  their  respective  cross  arms. 

•  Remove  complete  structures  at  11 
sites.  (These  structures  would  be 
replaced  by  adjacent  structvures  along 
the.  ROW,  accounting  for  some  of  the  27 
new  structures  listed  above). 

Numerous  actions  were  considered  as 
alternatives  to  the  proposed  action. 
These  included  the  No-Action 
Alternative,  energy  conservation, 
alternative  transmission  technologies, 
alternative  electrical  transmission 
systems,  alternative  structure  types  and 
alternative  methods  of  construction. 
From  this  wide  range  of  alternatives, 
four  primary  alternatives  were 
developed  and  given  detailed  and  equal 
analysis  in  the  EIS. 

Under  the  No- Action  Alternative, 
Western  would  not  uprate  the  existing 
115-kV  line,  but  would  only  perform 
essential  maintenance  activities  as 
needed.  Structures  and  hardware  would 
be  repaired  and/or  replaced  as  required 
during  regular  maintenance  operations 
and  in  response  to  emergency  outages 
on  the  line.  These  repairs  would  have  to 
be  made  with  increasing  frequency  in 
the  futrue  as  the  line  increases  in  age. 
This  alternative  does  not  increase  &e 
rating  of  the  Flatiron-Erie  line,  nor  does 
it  resolve  the  electrical  safety  and 
hiunan  health  issues. 

Western’s  proposed  action,  the 
uprating  of  the  existing  Flatiron-Erie 
transmission  line.  This  is  Alteillative  B, 
the  environmentally  preferred 


alternative,  that  would  best  and  most 
economically  satisfy  the  nroiect  need. 

Alternative  C  would  reouild  the 
existing  Flatiron-Erie  transmission  line 
undergroimd  for  6.1  miles  through 
Longmont  and  uprate  the  remainder  of 
the  existing  transmission  line. 
(Alternatives  B  and.C  would  make  no 
change  to  the  existing  electrical 
systems). 

Alternative  D  would  remove  two 
segments  of  the  existing  Flatiron-Erie 
transmission  line  in  Longmont,  supply 
Longmont’s  substations  using  other: 
existing  transmission  lines  and  a 
segment  of  new  overhead  transmission 
line,  uprate  the  remainder  of  the 
existing  transmission  line,  and  build  a 
new  substation  south  of  Longmont.  It 
would  make  substantial  changes  to  the 
existing  electrical  system. 

Basis  for  Decision 

The  environmental  impact  statement 
(EIS)  first  defined  the  potential 
theoretical  impact  levels  for  all  possible 
project  construction  actions  affecting  all 
sensitive  environmental  components  in 
the  study  area.  Then  it  quantified  the 
actual  impacts  for  the  proposed  system 
of  primary  alternative  routes.  There 
were  no  significant  adverse  impacts  # 
identified  from  any  of  the  primary 
alternatives.  The  alternatives  were 
therefore  compared  using  “moderate 
adverse  impacts’’  and  “beneficial 
effects’’. 

There  would  be  no  impacts  to  earth 
resources  firom  Alternatives  B  and  D, 
and  very  small  amounts  of  short-term 
moderate  impacts  from  Alternative  C. 
Alternatives  B  and  D  would  have  no 
substantial  adverse  impact  on  water 
resources.  Alternative  C  would  cause  a 
small  amoxmt  of  short-term  moderate 
impacts  on  water  resources  and,  in 
addition,  moderate  long-term  impacts 
on  streams.  Alternative  B  would  cause 
moderate  amounts  of  short-term 
moderate  impacts  to  land  uses. 
Alternative  C  would  cause  substantial 
amounts  of  short-term  moderate  impacts 
to  land  uses,  but  would  also  have 
substantial  amounts  of  long-term 
beneficial  effects  from  the  removal  of 
segments  of  the  existing  line  and  their 
replacement  by  imdergroimd 
construction.  Alternative  D  would  also 
cause  substantial  amoimts  of  impacts  on 
land  uses,  but  it  would  also  have  long¬ 
term  beneficial  effects  from  the  removal 
of  segments  of  the  line.  Alternative  B 
would  have  the  least  impacts  on 
existing  land  use,  and  Alternative  D  the 
most. 

Alternative  B  would  cause  relatively 
small  amoimts  of  short-term  moderate 
impacts  to  biological  resources 
(wetlands)  from  construction 
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disturbance.  Alternative  C  would  cause 
slightly  more  short-term  moderate 
impacts,  and  Alternative  D.  very  slightly 
more  than  Alternative  C. 

However,  Alternative  C  would  also 
have  short-term  moderate  impacts  on 
two  streams  that  are  Colorado  rare  fish 
habitat  and  long-term  moderate  adverse 
impacts  on  the  rare  fish  habitat. 
Alternative  B  would  have  the  least 
impact  on  fish  habitat,  and  Alternative 
C  the  most  impact.  Cultural  resovirces 
would  not  be  subject  to  other  than  low 
level  impacts  from  any  of  the  primary 
alternatives. 

There  would  be  no  substantial 
adverse  effects  on  visual  resources  from 
Alternative  B.  Alternative  C  would  have 
small  amounts  of  short  and  long-term 
moderate  visual  impacts,  but  substantial 
amounts  of  beneficial  visual  effects  from 
the  removal  of  segments  of  the  existing 
line  and  their  replacement  by 
imderground  construction.  Alternative 
D  would  cause  moderate  amounts  of 
short  and  long-term  moderate  visual 
impacts  and  substantial  amoimts  of 
long-term  visual  benefits.  Alternative  B 
would  have  the  least  and  D  the  most 
impacts  on  visual  resoiuces.  In 
summary,  overall  comparison  of 
moderate  adverse  environmental 
impacts,  both  long  and  short  term,  for 
each  of  the  three  primary  alternatives, 
shows  that  Alternative  B  ranks  the  best 
for  all  environmental  resource  areas 
and,  therefore,  is  the  environmentally 
preferred  alternative. 

Also  considered  in  this  decision  was 
the  estimated  costs  of  each  alteanative, 
which  are  as  follows: 

•  Alternative  B  $1,438,000. 

•  Alternative  C  $11,168,000. 

•  Alternative  D  $6,067,000. 

As  related  to  the  transmission  of 
power.  Western’s  Conservation  and 
Renewable  Energy  Program  (C&RE) 
encourages  the  development  and 
implementation  of  .energy  efficiency 
measures.  Western’s  C&RE  Program  has 
been  applied  effectively  for  more  than  a 
decade.  However,  the  (^RE  Program 
has  not  decreased  or  delayed  the  need 
for  transmission  line  improvements. 

Several  alternative  transmission 
technologies  were  evaluated,  including: 

•  Conventional  overhead  alternating 
current  (AC)  transmission; 

•  Overhead  direct  current  (DC) 
transmission;  and 

•  Under-groimd  construction. 

Western  prcjposes  to  use  conventional 

overhead  AC  transmission  on  the 
proposed  action  and  for  major  portions 
of  the  proposed  project  alternatives. 

Overhead  DC  lines  must  include 
converter  stations  at  either  end  of  the 
line  and  at  every  point  where  it  is 
interrupted  to  convert  DC  current  to  AC 


for  consumer  use.  Only  with  line 
segment  lengths  far  greater  than  those 
proposed  here,  and  transmission  of 
much  larger  amoimts  of  power,  would 
the  economic  advantages  of  DC 
transmission  offset  the  high  cost  of  the 
converter  stations. 

The  underground  alternative 
(Alternative  C)  was  considered  by 
Western  in  response  to  public 
comments.  It  consists  of  reconstruction 
of  the  Flatiron-Erie  line  underground 
through  Longmont.  Underground 
construction  of  a  115-kV  transmission 
line  can  cost  five  to  ten  times  more  per 
mile  than  a  115-kV  transmission  line 
installed  overhead.  Another 
disadvantage  is  the  need  for  a 
continuous  zone  of  disturbance  along 
the  ROW;  the  underground  cable  system 
must  be  installed  in  a  continuous  trench 
approximately  2  feet  wide  and  3  to  5 
feet  deep.  At  any  given  point  where  a 
transition  is  made  from  underground 
construction  to  overhead  construction,  a 
large  overhead  transmission  line 
structure  must  be  installed.  If  a  high 
pressure  oil-filled  cable  system  is  used, 
piunping  and  pressuring  facilities 
would  be  required  at  intervals  of  several 
miles  along  the  underground  line. 

Several  systems  alternatives  were 
studied.  A  systems  alternative 
(Alternative  D)  was  formulated  in 
response  to  public  comment  to  explore 
the  feasibility  of  removing  portions  of 
the  line  firom  densely  developed  areas  of 
Longmont. 

Six  additional  systems  alternative'; 
were  considered  and  eventually  rejected 
from  further  study  because  they  did  not 
meet  electrical  criteria,  would  be  very 
expensive,  and  would  be  associated 
with  greater  environmental  impacts. 

Considerations  in  the  Implementation 
of  the  Decision:  Western  has  decided  to 
uprate  the  transmission  line  in 
compliance  with  the  NESC  standards. 
There  are- considerations  to  be  followed 
that  will  minimize  the  potential 
environmental  impacts  of  the  decision. 
The  following  details  the  measures 
taken  and  to  be  taken  to  minimize 
impacts. 

-  Alternative  B,  the  proposed  action, 
will  involve  pole  replacements  near 
wetland  habitat  supporting  a  threatened 
species  of  orchid.  The  U.S.  Fish  and 
Wildlife  Service  (FWS)  listed  the  ladies’ 
tresses  orchid  [Spiranthes  diluvialis)  in 
1992.  The  EIS  required  mitigation  for 
potential  effects  to  this  species.  A 
survey  was  required,  prior  to 
construction  disturbance,  in  habitats 
along  the  transmission  line  route  that 
have  a  wetlands  hydrology  and  a 
prevalence  of  wetlands  vegetation.  The 
Flatiron-Erie  transmission  line  spans 
several  wetlands,  including  potential 


orchid  habitat  along  Chimney  Hollow, 
McIntosh  Lake,  St.  Vrain  Creek,  Left 
Hand  Canyon,  Dry  Creek,  a  wetlands 
complex  near  and  along  Boulder  Creek, 
and  Coal  Creek.  Field  surveys  for 
laddies’  tresses  orchid  were  concluded 
in  all  wetland  areas  spanned  by  the 
transmission  line  during  the  1994 
flowering  season  and  no  ladies’  tresses 
orchids  were  found. 

Numerous  prairie  dog  towns  occur 
throughout  the  project  area,  providing 
potential  habitat  for  the  endangered 
black-foot  ferret.  Two  small  towns  are 
located  along  the  existing  transmission 
line.  In  consultation  with  FWS,  Western 
has  determined  that  these  towns  are  too 
small  and  isolated  to  provide  habitat  for 
black-footed  ferret  or  to  require  survey 
for  ferrets. 

Based  on  the  consultations  with  the 
FWS  concerning  threatened  and 
endangered  species,  they  concurred 
with  Western’s  determination  that  the 
project  would  not  adversely  effect  such 
species  in  a  letter  dated  Mmxdi  21, 1995. 

Golden  eagles  are  known  to  nest  in 
the  project  study  area.  Five  historical 
nesting  territories  are  documented  in 
the  EIS.  The  EIS  required  survey  of 
these  nest  sites  to  assess  the  potential 
impact  of  the  project  on  golden  eagles 
that  may  have  returned  to  these  nesting 
territories.  A  survey  was  conducted  by 
Western  and  the  Colorado  Division  of 
Wildlife  in  early  April  1995.  The 
nesting  sites  were  located;  however,  no 
evidence  of  recent  nesting  activity  was 
observed. 

No  extraordinary  mitigative  measures 
will  be  required  to  reduce  the 
moderately  adverse  impacts  to  the  other 
resources,  such  as  land  uses,  cultural 
resources,  and  visual  resources.  These 
impacts  can  be  mitigated  by  following 
Western’s  standard  construction 
mitigation  measures  that  Western  has 
already  agreed  to  follow. 

At  this  time,  it  is  not  clear  if  exposure 
to  EMF  presents  a  health  risk.  The 
consensus  opinion  of  the  majority  of 
researchers  continues  to  center  on  the 
need  for  further  research.  Should 
science  establish  a  significant  risk  to 
public  health  as  a  result  of  EMF 
exposure,  it  is  Western’s  expectation 
that  the  issues  of  EMF  standards, 
avoidance  strategies,  evaluation 
procedures,  etc.,  would  be  addressed  in 
Federal  and  State  regulations  after  a 
careful,  structured  public  debate  that 
weighs  risk  against  cost.  Uprating  the 
existing  Flatiron-Erie  transmission  line 
will  serve  Longmont’s  electrical 
capacity  needs  into  the  21st  century, 
thus  allowing  time  for  further  research 
into  the  relationship  between  EMF  and 
human  health. 
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The  preferred  Alternative  B  is 
significantly  less  costly  than 
Alternatives  C  and  D,  and  still  provides 
the  same  reliability  and  capacity 
benefits.  Although  Alternative  C  and 
Alternative  D  do  reduce  or  eliminate 
EMF  through  the  residential  areas  of 
Longmont,  the  imcertainty  surroimding 
the  EMF  issue  at  the  present  time 
cannot  justify  expenditure  of  large  sums 
of  money,  degradation  of  reliability  and 
service,  or  greatly  increased  operating 
costs. 

In  summary,  an  overall  comparison  of 
the  moderate  adverse  environmental 
impacts,  costs,  and  other  issues  of  each 
of  the  three  primary  alternatives  shows 
that  Alternative  B,  the  proposed  action, 
ranks  the  best  for  all  environmental 
resource  areas.  The  enviroiunentally 
preferred  alternative  is  the  best  choice 
for  satisfying  the  project  need. 

Qmclusion 

Western  has  weighed  the 
environmental  impacts  and  costs 
associated  vdth  the  proposal  to  uprate 
the  Flatiron-Erie  Transmission  Line  in 
reaching  this  decision.  Through  this 
analysis.  Western  has  selected  the 
environmentally  preferred  alternative. 
Alternative  B,  as  described  in  the  EIS. 
Western  shall  proceed  to  implement  this 
decision. 

Issued  in  Washington,  DC,  on  August  10, 
1995. 

Joel  K.  Bladow, 

Assistant  Administrator  for  Washington 
Liaison. 
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Boulder  Canyon  Project  Proposed 
Rate  Adjustment;  Extension  of 
Consultation  and  Comment  Period 

AGENCY:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Notice  is  given  of  extending  the 
consultation  and  comment  period  until 
August  25, 1995,  for  the  Boulder 
Canyon  Project  proposed  rate 
adjustment. 

SUMMARY:  The  Western  Area  Power 
Administration  (Western)  is  annoimcing 
an  extension  of  the  consultation  and 
comment  period  for  the  proposed  rate 
adjustment  for  the  Boulder  Canyon 
Project  (BCP).  The  date  for  the 
consultation  and  comment  period  was 
originally  annoimced  in  the  Federal 
Register  on  May  8, 1995,  at  60  FR 
22575-22577. 

This  action  is  taken  in  response  to  (1) 
public  comments  requesting  additional 
time  for  review  and  comment;  (2)  the 
delay  in  the  enactment  of  the  BCP 


Implementation  Agreement;  (3)  the 
anticipated  approval  by  the  BQP 
Engineering  and  Operating  Committee 
on  August  16, 1995,  of  a  request 
concerning  the  Colorado  River 
Commission’s  (CRC)  Uprating  Credit 
Carryforward  Glance;  (4)  the  resulting 
changes  from  CRC’s  request  to  the 
Power  Repayment  Spreadsheet  Study 
(PRSS). 

PROCEDURES:  Concurrently  with 
publication  of  this  notice,  a  letter 
announcing  the  comment  period 
extension  will  be  distributed  to  the  BCP 
customers  and  other  interested  parties. 

Customers  and  interested  parties  are 
invited  to  comment  on  the  proposed 
rates  and  the  methodology  used  to 
develop  the  rates.  Comments  already 
submitted  will  be  given  full 
consideration  in  this  extended  comment 
period  and  do  not  need  to  be 
resubmitted. 

Following  the  close  of  the 
consultation  and  comment  period. 
Western  will  prepare  another  PRSS 
which  will  include  any  changes  due  to 
consideration  of  public  comments. 
Western  will  reconunend  a  rate 
methodology  and  the  results  of  those 
studies  to  &e  Deputy  Secretary  to  be 
placed  in  effect  on  an  interin^basis  prior 
to  submission  to  the  Federal  Energy 
Regulatory  Commission  (FERC)  for 
approval  on  a  final  basis. 

EFFECTIVE  DATES:  The  consultation  and 
comment  period  will  be  extended 
through  close  of  business  August  25, 
1995.  Written  comments  should  be 
received  by  the  end  of  the  consultation 
and  comment  period  to  be  assured 
consideration.  Comments  may  be  sent 
to:  Mr.  Tyler  Carlson,  Area  Manager, 
Phoenix  Area  Office,  Western  Area 
Power  Administration,  P.O.  Box  6457, 
Phoenix,  AZ  85005-6457,  (602)325- 
2523. 

SUPPLEMENTARY  INFORMATION:  The  power 
rates  for  the  BCP  ate  established 
piu^uant  to  the  Department  of  Energy 
Organization  Act  (42  U.S.C  7101  et 
seq.),  the  Reclamation  Act  of  1902  (43 
U.S.C.  391  et  seq.),  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  Of  1939  (43 
U.S.C.  485h(c))  the  Colorado  River  Basin 
Project  Act  of  1968  (43  U.S.C.  1501  et 
seq.),  the  Colorado  River  Storage  Project 
Act  (43  U.S.C.  620  et  seq.),  the  Boulder 
Canyon  Project  Act  (43  U.S.C.  617  et 
seq.),  the  Boulder  Cwyon  Project 
Adjustment  Act  (43  U.S.C.  618  et  seq.), 
the  Hoover  Power  Plant  Act  of  1984  (43 
U.S.C.  619  et  seq.),  the  General 
Regulations  for  Power  Generation, 
Operation,  Maintenance,  and 
Replacement  at  the  Boulder  Canyon 


Project,  Arizona/Nevada  (43  CFR  Part 
431)  published  July  1, 1986,  (51  FR 
23960)  on  and  the  General  Regulations 
for  the  Charges  for  the  Sale  of  Power 
From  the  Boulder  Canyon  Project,  Final 
Rule  (10  CFR  Part  904)  published 
November  28, 1986,  (51  FR  43124)  on 
the  Procedures  for  Public  Participation 
in  Power  and  Transmission  Rate 
Adjustments  and  Extensions  (10  CFR 
Part  903)  published  September  18, 1985, 
(50_FR  37837)  on  and  the  DOE  financial 
reporting  policies,  procedures,  and 
methodology  (DOE  Order  No.  RA  6120.2 
dated  September  20, 1979). 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  published 
November  10, 1993  (58  FR  59716),  the 
Secret£uy  of  Fjiergy  delegated:  (1)  the 
authority  to  develop  long-term  power 
and  transmission  rates  on  a 
nonexclusive  basis  to  the  Administrator 
of  Western;  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effect 
on  an  interim  basis  to  the  Deputy 
Secretary;  and  (3)  the  authority  to 
confirm,  approve,  and  place  into  effect 
on  a  final  basis,  to  remand,  or  to 
disapprove  such  rates  to  FERC.  Existing 
DOE  procedures  for  public  participation 
in  power  rate  adjustments  (10  CFR  Part 
903)  became  effective  on  September  18, 
1985,  (50  FR  37835). 

AVAILABILITY  OF  INFORMATION:  All 
brochures,  studies,  comments,  letters, 
memoranda,  and  other  documents  made 
or  kept  by  Western  for  the  piupose  of 
developing  the  proposed  rates  for 
energy  and  capacity  are  and  will  be 
made  available  for  inspection  and 
copying  at  the  Phoenix  Area  Office,  615 
South  43rd  Avenue,  Phoenix,  Arizona 
85005. 

Issued  at  Washington,  DC,  August  10, 

1995. 

Joel  K.  Bladow, 

Assistant  Administrator  for  Washington 
Liaison. 

[FR  Doc.  95-20657  Filed  8-18-95;  8:45  am) 
BI  LUNG  CODE  64S0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[CA10S-6-68d5;  FRL-5280-7] 

Congressional  Action  Rescinding 
California  Federal  Implementation 
Plans;  Cancellation  of  Public  Hearing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Congressional  action; 
rescission  of  Federal  implementation 
plans;  cancellation  of  public  hearing. 

SUMMARY:  In  response  to  recently 
enacted  legislation,  EPA  is  annotmcing 


1- 


•V 


Federal  Register  /  Vol.  60,  No.  161  /  Monday,  August  21,  1995  /  Notices 


43469 


the  rescission  of  the  Federal 
implementation  plans  (FIPs),  including 
the  regulations  issued  on  February  14, 
1995,  but  not  published  in  the  Federal 
Register.  EPA  is  also  cancelling  a  public 
hearing  regarding  certain  of  the  FIP 
control  measures,  which  had  been 
scheduled  for  June  21, 1995,  in 
Diamond  Bar,  California. 

The  FIPs,  including  the  regulations, 
were  issued  to  attain,  by  the  applicable 
statutory  deadlines,  the  nation^ 
ambient  air  quality  standards  (NAAQS) 
for  ozone  in  the  Sacramento  and 
Ventura  nonattainment  areas,  and  to 
attain  the  NAAQS  for  ozone  and  carbon 
monoxide  (CO)  in  the  South  Coast 
nonattainment  area. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Barrow  (415)  744-2434,  at  the  Office  of" 
Federal  Planning  (A-1-2),  Air  and 
Toxics  Division,  U.S.  EPA,  Region  IX, 

75  Hawthorne  Street,  San  Francisco, 
California,  94105-3901. 

SUPPLEMENTARY  INFORMATION:  In  this 
document,  EPA  is  announcing  the 
rescission  of  the  California  FIPs, 
including  the  regulations,  issued  on 
Februarji  14, 1995.  but  not  published  in 
the  federal  Register.  The  FTPs  were 
prepared  m  response  to  court  orders 
requiring  EPA  to  promulgate  plans  and 
control  measures  sufficient  to  attain  the 
ozone  NAAQS  in  Sacramento  and 
Ventura  and  the  ozone  and  CO  NAAQS 
in  the  South  Coast  (Los  Angeles)  area  of 
California. 

On  April  10, 1995,  legislation  was 
enacted  relating  to  the  FIPs  (Public  i.aw 
104-6,  Defense  Supplemental 
Appropriation,  H.R.  889).  Chapter  VII  of 
Title  n  of  this  legislation  includes  the 
following  section: 

The  Congress  finds  that  the  1990 
amendments  to  the  Clean  Air  Act  (Public 
Law  101-549)  superseded  prior  requirements 
of  the  Clean  Air  Act  regarding  the 
demonstration  of  attainment  of  national 
ambient  air  quality  standards  for  the  South 
Coast,  Ventura,  and  Sacramento  areas  of 
California  and  thus  eliminated  the  obligation 
of  the  Administrator  of  the  Environmental 
Protection  Agency  to  promulgate  a  Federal 
implementation  plan  under  section  110(e) 
(s/c)  of  the  Clean  Air  Act  for  those  areas. 
Upon  the  enactment  of  this  Act,  any  Federal 
implementation  plan  that  has  been 
promulgated  by  the  Administrator  of  the 
Environmental  Protection  Agency  under  the 
Clean  Air  Act  for  the  South  Coast,  Ventura, 
or  Sacramento  areas  of  California  pursuant  to 
a  court  order  or  settlement  shall  be  rescinded 
and  shall  have  no  further  force  and  effect. 

EPA  believes  that  this  section  of  the 
legislation  effectively  rescinded  and 
voided  the  FIP  attainment 
demonstrations  and  FIP  regulations 
(proposed  at  59  FR  23263-23605,  May 
5, 1994,  and  issued  on  February  14, 


1995,  as  40  CFR  52  Subpart  GGG),  by 
operation  of  law  upon  enactment. 
However,  to  the  extent  that  Congress 
may  have  intended  EPA  to  act  pursuant 
to  the  legislation,  EPA  hereby 
announces  that  it  has  withdrawn  the  FIP 
notice  of  final  rulemaking,  including  the 
FIP  regulations  in  their  entirety  (40  CFR 
52.2950  to  52.2975,  40  CFR  52.3002, 
and  40  CFR  part  52,  subpart  GGG, 
appendixes  A  and  B). 

In  its  final  FIP  notice,  EPA  combined 
action  promulgating  the  FIP  with  action 
on  certain  California  state 
implementation  plan  (SIP)  provisions. 

In  light  of  the  Congressional  action 
voiding  the  FIP,  EPA  has  had  to  recast 
the  SIP  rulemaking  to  separate  it  from 
the  FTP.  In  the  Proposed  Rules  and  Final 
Rules  sections  of  this  issue  of  the 
Federal  Register,  EPA  reissues  proposed 
and  final  actions  on  California  SIP 
provisions  which  were  also  issued  on 
February  14, 1995,  in  association  with 
the  FIP  action. 

Dated:  .August  14, 1995. 

Carol  M.  Browner, 

Administrator. 

[FR  Doc.  95-20599  Filed  8-18-95;  8:45  am) 
BILUNQ  CODE  «<0-SO-P 


[FRL-5282-3] 

Common  Sense  Initiative  Council 
(CSIC);  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notification  of  Public  Advisory 
CSIC  Petroleum  Refining. and  Printing 
Sector  Subcommittee  Meetings;  Open 
Meetings. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92—463,  notice  is  hereby  given  that  the 
Petroleum  Refining  and  Printing  Sector 
Subcommittees  of  the  Common  Sense 
Initiative  Council  (CSIC)  will  meet  on 
the  dates  and  times  described  below.  All 
meetings  are  open  to  the  public.  Seating 
at  meetings  will  be  on  a  first-come  basis. 
For  further  information  concerning 
specific  meetings,  please  contact  the 
individuals  listed  with  the  two  Sector 
Subcommittee  announcements  below. 

(1)  Petroleum  Refining  Sector 
Subcommittee — September  11-12, 1995 

The  Common  Sense  Initiative 
Council,  Petroleum  Refining  Sector 
Subcommittee  (CSIC-PRS)  will  hold  an 
open  meeting  on  Monday,  September 
11, 1995,  from  8  a.m.  to  5:30  p.m.,  and 
Tuesday,  September  12, 1995,  from  8 
a.m.  to  1  p.m.,  at  the  Executive  Tower 
Inn,  1405  Curtis  St.,  Denver,  CO,  (303) 
571-0300. 


The  meeting  will  address  the  one-step 
Reporting/Public  Access  Project  work 
plan;  participants  will  also  continue 
work  on  projects  related  to  public 
participation,  regulatory  reform.  and 
training. 

Anyone  may  submit  written 
comments  prior  to  the  meeting.  One 
hour  of  meeting  time  will  be  set  aside 
for  oral  presentations  by  members  of  the 
public.  Presentations  will  be  scheduled 
from  4:00  p.m.  to  4:30  p.m.  on  Monday, 
and  from  10:30  a.m.  to  11:00  a.m.  on 
Tuesday.  In  general,  each  individual  or 
group  making  any  oral  presentation  will 
be  limited  to  a  total  of  five  minutes. 

For  further  information,  contact  Meg 
Kelly  of  the  Office  of  Solid  Waste  and 
Emergency  Response,  at  (703)  308-6748. 

(2)  Printing  Sector  Subcommittee — 
September  12-13, 1995 

The  Common  Sense  Initiative 
Coxmcil,  Printing  Sector  Subcommittee 
(CSIC-PSS)  is  conducting  an  open 
meeting  on  September  13, 1995.  This 
meeting  will  t^e  place  from  9:00  a.m. 
imtil  11:30  a.m.  The  Subcommittee  will 
meet  at  the  Holiday  Inn  University 
Center,  100  Lytton  Ave.,  Pittsburg,  Pa. 
15213-3796.  The  telephone  number  for 
the  hotel  is  (412)  682-6200.  The 
workgroups  will  meet  the  day  before  on 
September  12, 1995  from  approximately 
10:00  a.m.  until  about  5:30  p.m. 
Workgroups  will  also  meet  on 
September  13, 1995  from  approximately 
1:00  p.m.  until  about  3:00  p.m.  The 
workgroups  will  meet  at  the  Graphic 
Arts  Technical  Foundation,  4615  Forbes 
Avenue,  Pittsburgh,  Pa.  15213.  The 
telephone  number  for  the  Foundation,  is 
(412)  621-6941. 

The  purpose  of  the  Subcommittee 
meeting  is  to  discuss  the  projects  under 
consideration  by  the  Subcommittee  and 
the  Subcommittee  workplan.  The 
purpose  of  the  workgroup  meetings  the 
day  before  is  to  further  develop  the 
workplan  for  these  projects.  Agendas 
will  be  available  September  5, 1995. 

Limited  time  will  be  provided  for 
members  of  the  public  wishing  to  make 
an  oral  presentation  or  comments  at  the 
Subcommittee  meeting. 

For  further  information,  contact 
Ginger  Gotliffe  of  EPA’s  Office  of 
Enforcement  and  Compliance  Assurance 
at  202-564-7072,  or  Nancy  Qchowicz 
of  EPA’s  Region  IH  at  (215)  597-2030. 

Inspection  of  CSIC  Documents 

Documents  relating  to  the  above 
topics  will  be  publicly  available  at  the 
meetings.  Thereafter,  these  documents 
and  the  CSIC-PRS  and  CSIC-PSS 
meeting  minutes  will  be  available  for 
public  inspection  in  room  2417M  of 
EPA  Headquarters,  Common  Sense 
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Initiative  Program  Staff,  401 M  Street, 
SW,  Washington,  DC,  (202)  260-7417. 
CSIC  information  can  be  accessed 
electronically  through  contacting 
Katherine  Brown  at: 
brown.katherine^pamail.epa.gov. 

Dated:  August  15, 1995. 

Pmdenoe  Goforth, 

Designated  Federal  Officer. 

(FR  Doc.  95-20670  Filed  8-16-95: 8:45  am] 
aajjMQ  OTOf  Mio-sa-M 


[FRL-S282-4] 

RIN2060-AE30 

Waste  Isolation  Pilot  Plant  Review 
Commitlse  of  the  National  Advisory 
CouncN  for  Environmental  Policy  and 
Tedmology;  Notice  of  Public  Meeting 

AQENCV:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Under  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92-463  (5  U.S.C 
App.  2),  EPA  hereby  gives  notice  of  a 
tvro-day  public  meeting  of  the  Waste 
Isolatkm  Pilot  Plant  (WIPP)  Review 
CominittBe  of  the  National  Advisory 
Council  for  Environmental  Policy  and 
Tedmology  (NACEPT).  This  will  be  the 
third  meeting  of  the  WIPP  Review 
CcNnmittee,  whose  purpose  is  to  provide 
.  advice  to  the  EPA  regarding  EPA’s 
regulatmy  oversi^t  of  the  Department 
of  Energy's  (DOE)  WIPP  activities 
.  pursuant  to  the  1992  WIPP  Land 
Withdrawal  Act.  The  purpose  of  the 
piddic  meeting  is  to  obtain  NACEPT’s 
advice  tm  three  issues,  each  raised 
during  the  initial  public  comment 
period,  that  are  related  to  EPA’s 
proposed  critmia  (40  CFR  Part  194)  for 
determining  whether  the  WIPP  complies 
with  EPA’s  previously-issued 
radioactive  vraste  disjposal  standards  (40 
CFR  Part  191).  The  meeting  and  relat^ 
background  informaticm  are  described 
in  more  detail  below. 

DATES:  The  EPA  NACEPT  WIPP  Review 
Committee  public  meeting  will  take 

Elace  Septonber  6-7, 1995  and  will  be 
eld  at  tM  Hyatt  Regency,  330  Tijeras, 
NW.,  in  Albuquerque,  NM  The  meeting 
will  begin  on  September  6  at  9  a.m.  and 
end  at  4:10  p.m.  The  meeting  will 
resume  the  following  day,  September  7, 
at  9  a.m.  and  end  at  3  p.m.  The 
Committee  urill  break  for  lunch  from 
approximately  12  noon  to  1  p.m.  both 
diays. 

ADDRESSES:  Copies  of  materials  related 
to  EPA’s  propel  compliance  criteria, 
described  fiirtber  below,  are  available  to 
the  public  at  EPA  Docket  No.  A-02-56 
maintained  at  the  following  addresses: 


(1)  Room  1500  (first  floor  in  the 
Waterside  Mall  near  the  Washington 
Information  Center),  U.S.  Environmental 
Protection  Agency,  Air  Docket.  401  M 
Street,  SW.,  Washington,  DC  20460 
(open  from  8  a.m.  to  4  p.m.  on 
weekdays);  (2)  EPA’s  docket  in  the 
Government  Ihiblications  Department  of 
the  Zimmerman  Library  of  the 
University  of  New  Mexico  located  in 
Albuquerque,  NM  (open  from  8  a.m.  to 
9  p.m.  on  Monday  through  Thursday,  8 
a.m.  to  5  pm.  on  Friday,  9  a.m.  to  5  p.m. 
on  Saturday,  and  1  p.m.  to  9  p.m.  on 
Sunday);  (3)  EPA’s  docket  in  the 
Fogelson  Library  of  the  College  of  Santa 
Fe,  located  at  1600  St.  Michaels  Drive, 
Santa  Fe,  NM  (open  from  8  a.m.  to  12 
midnight  on  Monday  through  Thursday, 
8  a.m.  to  5  p.m.  on  Friday,  9  a.m.  to  5 
p.m.  on  Saturday  and  1  p.m.  to  9  p.m. 
on  Sunday);  and  (4)  EPA’s  docket  in  the 
Municipal  Library  ofCarlsbad,  NM, 
located  at  101  South  Halegueno  (open 
from  10  a.m.  to  9  p.m.  on  Monday 
through  Thursday,  10  a.m.  to  6  p.m.  on 

Friday  and  Satui^y,  and  1  pm.  to  5 _ 

p.m.  on  Sunday).  As  provided  in  40  CFR 
Part  2,  a  reasonable  fM  may  be  char^ 
for  photocopying  docket  materials. 

FOR  FURTHER  MFORMATION  CONTACT: 
Martin  Offutt,  Office  of  Radiation  and 
Indoor  Air,  Criteria  and  Standards 
Division,  k^lcode  6602J,  401 M  Street, 
SW.,  Washington,  DC  20460;  telephone 
(202)  233-9310,  for  questions  and 
information  about  the  compliance 
criteria  discussion  topics  for  this 
meeting.  For  general  questions  or 
information  on  the  meeting  logistics 
contact  Rafaela  Ferguson,  Office  of 
Radiatitm  and  Indoor  Air,  (202)  233- 
9362  or  call  EPA’s  24-hour  toll-free 
WIPP  Information  Line,  1-800-331- 
WIPP. 

8UPPLEMBITARY  MFORMATION: 

I.  Background 

The  Department  of  Energy  has 
proposed  to  use  the  WIPP,  located  in 
Eddy  County,  New  Mexico,  as  a  deep 
geologic  repository  for  the  disposal  of 
transuranic  radioactive  waste  generated 
by  nuclear  defense  activities.  The  1992 
Waste  Isolation  Pilot  Plant  Land 
Withdrawal  Act,  Pub.  L.  No.  102-579, 
calls  for  EPA  to  perform  several 
regulatory  activities  for  the  WIPP 
including:  (1)  Issuing  radioactive  waste 
disposal  standards;  (2)  establishing 
criteria  for  EPA  to  d^ermine  whether 
the  WIPP  complies  with  the  radioactive 
waste  disposal  standards;  and  (3) 
certifying  udiether  DOE’s  WIPP  facility 
complies  with  the  disposal  standards, 
based  on  a  DOE-submitted  compliance 
certification  applicatioiL  See  sectiem  8 
of  the  WIPP  Lmd  Withdrawal  Act  The 


WIPP  Land  Withdrawal  Act  prohibits 
DOE  from  commencing  emplacement  of 
transuranic  waste  at  WiPP  imtil  EPA 
certifies  that  the  WIPP  facility  will 
comply  with  EPA’s  radioactive  waste 
dispo^  standards.  See  section  7(b)  of 
the  WIPP  Land  Withdrawal  Act. 

EPA  has  issued  final  radioactive 
waste  disposal  standards,  which  are 
codified  at  40  CFR  Part  191.  See  58  FR 
66398  (Dec.  20, 1993).  EPA  has  also 
proposed  criteria  for  certifying  whether 
the  WIPP  facility  will  comply  with 
EPA’s  radioactive  waste  disposal 
standards,  to  be  codified  at  40  CFR  Part 
194.  See  60  FR  5766  (Jan.  30, 1995).  EPA 
recently  announced  the  reopening  of  the 
public  comment  period  on  the  proposed 
compliance  criteria  for  45  days.  See  50 
FR  39131  (Aug.  1, 1995).  EPA  intends  to 
issue  the  final  compliance  criteria  in  the 
Federal  Register  in  February  1996.  The 
public  is  referred  to  the  December  20, 
1993  and  January  30, 1995  Federal 
Register  notices  for  more  detailed 
information  about  EPA’s  regulatory 
activities  at  the  WIPP^ 

n.  NACEPT  WIPP  Review  Conunittee 
Meeting 

The  NACEPT  WIPP  Review 
Committee  is  scheduled  to  discuss  three 
issues  related  to  EPA’s  proposed  40  CFR 
Part  194  compliance  criteria.  See  60  FR 
5766.  As  not^,  the  meeting  will  be  held 
on  September  6-7, 1995  and  vdll  be 
open  to  the  public. 

’The  WIPP  Review  Committee  is 
scheduled  to  discuss  the  following 
issues: 

(1)  Should  credit  be  given  for  the  use 
of  passive  institutional  controls? 

(2)  What  criteria  should  the  Agency 
use  to  select  the  activities  that  should 
have  a  requirement  for  peer  review? 

(3)  The  WiPP’s  compliance  with  40 
CTO  Part  191  is  based,  in  part,  on 
“release  limits”  for  each  radionuclide. 
These  release  limits  must  be  determined 
based  on  the  physical  state  of  the  waste 
at  a  fixed  point  in  time  and  will  vary  in 
size  depending  on  the  fixed  time  that  is 
chosen.  What  time,  relative  to  the  time 
the  WIPP  is  backfilled  and  sealed, 
should  the  Agency  specify  for 
detennini^  the  release  limits? 

EPA  Stan  will  make  a  presentation  to 
the  Committee  on  each  of  the  three 
issues  and  the  status  of  EPA’s  efforts  to 
finalize  the  WIPP  compliance  criteria. 
The  Committee  is  scheduled  to  hold  an 
open  discussion  of  the  criteria  issues 
that  have  been  presented  by  the  EPA. 

Any  member  of  the  public  may 
submit  a  written  statement  to  the 
Committee.  In  addition,  on  September  7, 
a  limited  period  of  time  for  oral  public 
comment  to  tbe  Committee  will  be 
provided. 
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Any  written  statements  submitted  to 
the  Committee  and  detailed  minutes  of 
the  Committee  meeting  %rill  be  included 
in  the  EPA  public  docket  identified  in 
the  ADDRESSES  section  of  this  Notice. 

Dated:  August  14, 1995. 

Mary  D.  Nidiols, 

Assistant  AdaiinistxaU^  for  Air  and 
Radiation. 

(FR  Doc  95-20669  Piled  8-16-95;  8:45  am] 
MLUNO  OOOf 


FEDERAL  TRADE  COMMWOlOM 

Granting  of  Request  for  Early 
Termination  of  the  Wafting  Period 
Under  the  Premerger  Notification 
Rules 

Sectitm  7A  of  the  Claytcm  Act,  15 
U.S.C  18a,  as  added  by  Utle  n  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  rive  the  Federal  Trade 
Commission  and  me  Assistant  Attorney 
General  advance  notice  and  to  vrait  ' 
designated  periods  befne 
consummation  of  sudi  plans.  Section 


7A(bK2)  of  the  Act  permits  the  agencies, 
in  indiridual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  tw  action  be 
published  in  the  Federal  Xegialv. 

The  following  transactimis  were 
granted  early  termination  of  the  waiting 
period  provided  law  and  the 
premer^  notificaticm  rules.  The  grants 
were  made  by  the  Federal  Tracfo 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Divirimi  of  tlm 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  arith  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  073195  and  081195 


Name  of  acquring  person,  name  of  acquired  person,  name  of  aoquirad  entity 


PMNNo. 


Knigta-Ridder.  Inc.,  Estate  of  Charles  A  Sammons,  Sammons  Communicalions  of  Now  Jersey.  Inc. - 

KF.  Lanferi,  Estate  of  Charles  A  Sammoro,  Sammora  Communications  of  Now  Jersey,  inc. - 

Tele-Communications,  inc..  Estate  of  Charles  A  Sammora,  Saintnora  Coiivnunicaliora  of  Perinsyivania,  taic. . 

Symantec  Corporation,  Delrina  Corporation,  Deirina  Corporriion _ _ _ 

Henkal  KGaA  (a  German  company),  Oenehurst  Uraitsd,  AC.N.  (an  Australan  company),  Betatera  Inc. - 

Conseco.  Inc.,  CCP  Insurance,  Inc.,  CCP  Insurance,  Inc.  _ _ _ 

Arcadfon  CorjxNation.  Aicadtan  Partners,  LP..  Arcadan  Partners,  LP.  _ 

Welsh.  Carson.  Anderson  A  Stowe  VI,  LP..  EJV  Partners,  LP.,  EJV  Partners,  LP. _ 

Premier  Parks  Inc.,  Quararay  Reassurance  Corporation,  Funtime  Parks,  Inc. _ 

HospitaWy  Franchise  Systams,  Inc.,  Metropolitan  Life  Insurance  Company.  MstUfe  SubsidMrtes _ 

The  Bank  of  New  York  Comp^,  Inc.,  J.P.  Morgan  A  Ca  Incorpori^  Morgan  Guaranty  Trust  Company  of 

Now  York _ _ 

Citation  Corporatiotv  Marshal  K.  Weis,  Castwel  Products  Division  of  Weis  Manuhrturkrg  Co. - 

Ceikfan  Corporaliort,  Resumix.  Inc.,  Resumix,  Inc.  _ _ _ 

Weysrhaauasr  Company.  Diamond  Wood  Productsjnc..  Diamond  Wood  fYoducIs,  Irie. 

SoAKey  interrmtionai  Ina.  Future  Vision  Hoidna  Inc.,  Future  Vision  Hoidng,  >>*0. _ 

Oanka  Business  Systams  PLC,  Alen  Meiseis,  Garden  State  Business  Machinei.  Inc. ... 

Danka  Business  Systems  PLCr  Mchael  Trokei,  Garden  State  Business  Machinei.  Inc. . 

Russel  V.  Umphenour,  Jr.,  Shoney’s,  Inc.,  Shoney^  Real  Estate,  Inc. 

The  Pruderrial  Jnsurance  Company  of  America,  CWcorp,  Park  Ridge  Hotel - - - 

Bernard  C.  Sherman  (a  Canadanperson),  Eon  Labs,  inc.,  Mqjor  Pharmaceuticals,  Inc. - 

Jones  Medcal  Industies,  Ina,  El  Lily  and.Company,  El  LNy  and  Company _ 

W.D.  Company,  Ina.  Ricardo  F.  Gonzalez  Lucia.  Gonzalez  Padn  Ca _ _ 

Lear  Sealing  Corporidon.  AutomotNe  Industries  Hoidng.  Ina,  AutomoEve  Industries  Hokfng,  Ina _ 

Citation  bwestmenl  Trust.  Apache  CorporatiorvMWcPetroleum  CorporaEonfApache  Energy  Resources  Cotp. .. 
Fertttzer  Deveiopmert  A  Investment,  B.V.  (a  Dutch  oo.),  Ocddenlal  Petroleum  Corporation.  White  Springs  Ag- 

ricuHural  Chemicals,  Inc - - « _ _ 

Kuicke  A  Sofia  IndusMes,  Ina,  Qrcie  Industries,  Ina.  American  Hne  Wire  Corporation _ .......... 

Artie  R.  McFenin.  Sudbury,  Ina,  South  Coast  Terminal.  Ina _ 

Madson  Dearborn  Capital  Partners.  LP.,  Bigomics  Financial  Corporalon,  Maduan  Caplal  (NevadeO,  Ina - 

Parfriance  (a  French  company),  EXOR  Group,  Georgia  Marble  Holdngs  Corporation _ 

IWC  Resources  Corporation.  Don  W.  MMer,  Miler  Pipeline  CorpocaHon _ 

Corporals  Partners.  LP.,  Canadan  Imperial  Bank  of  Commerce,  America’s  Favorite  CNckan  Company _ 

MenB  Lyrwh  A  Co..  Ina,  Smith  New  Court  PLC,  Smith  New  Court  PLC _ _ _ 

C.R.  Bard,  Irtc.,  ktodChem  Products,  Ina,  MedChem  Products,  Ina _ 

Robert  W.  Plaster.  Northwestern  Public  Service  Company,  SYN  Ina  ... 

Gartteld  Woston  Charitable  Foundation.  PhOp  Morris  Ccinpanies  Ina,  Kraft  Foods,  Ina  and  Kraft  Food  Ingre- 

John  J.  Rigas,  Richard  M.  Fairbanks  A  Virginia  B.  Fairbanks,  Fakbadcs  Cornrnunicatiorrs,  Ina 
Sutter  Health,  Santa  Cruz  Medcal  Clinic  (a  general  partnership),  Santa  Cruz  Medcal  CInic  (a  general  partner- 

•blp)  . . . . - . - - - 

MCI  Communications  Corporation,  Nationwide  Celuiar  Service.  Inc.,  Nationwids  Gaidar  Senrice,  Ina _ 

MBC  Assodatss,  LP.,  Merck  A  Co..  Inc.,  Medco  Behavioral  Care  Corporation _ 

SunGard  Data  Systems  taia,  Jan  M.  Lodal,  Inlelus  Corporation _ _ 

CMS  Energy  Coqx)ration,  Martin  G.  Lagina,  Terra  Energy  Ltd. _ _ 

HBO  A  Company,  dMcom  Irworporated.  Clinioom  Incorporated  . _ 

Jerry  L  Wordsworth,  Flagstar  Companies.  Inc..  TWS  200  Corp. _ _ _ _ 

GATX  Corporation,  Olyn^  Pipe  Line  Company,  Olympic  Pipe  Lira  Company _ 

Christopher  Market,  Venoor,  Ina,  Vencor,  Ina _ _ _ _ _ 

Bruce  L  Busby,  Vertcor,  Inc.,  Vencor,  Inc. . . . . l. . . . . . 

CWcorp,  ACP  Hoidng  Comp^.  ACP  Hoidng  Company . . . . . . 

AMance  Entertainment  Corp.,  David  H.  ScNang,  Ora  Way  Records,  Ina  and  Dria  Vu  Music,  Inc _ 


95-2003 

95-2096 

95-2007 

95-2167 

95-2168 

95-2168 

95-2171 

95-2173 

95-2177 

95-2178 


07/31/95 

07/31/95 

07/31/95 

07/31/95 

07/31/05 

07/31/05 

07/31/05 

07/31/05 

07/31/05 

07/31/05 


95-2181 

95-2182 

95-2183 

95-2184 

95- 2197 

96- 2200 
96-2201 
05-2203 
96-2204 
96-2210 

95- 2213 

96- 2221 
95-2223 
95-2228 


07/31/06 

07/31/06 

07/31/96 

07/31/06 

07/31/05 

07/31/96 

07/31/06 

07/31/06 

07/31/06 

07/31/06 

07/31/05 

07/31/96 

07/31/06 

07/31/06 


96-2228 

95- 2231 

96- 2232 
96-2236 
95-2243 
95-2246 
95-2247 
95-2261 
95-1844 
95-2161 


07/31/06 

07/31/06 

07/31/06 

07/31/06 

07/31/96 

07/31/06 

07/31/06 

07/31/06 

OBIOMOB 

06/01/05 


95-2180  08/01/95 

95-2115  08/02/96 


95-2229 

95-2234 

95-2164 

95-2202 

95-2205 

95-2230 

95- 2236 

96- 2244 

95- 2249 

96- 2250 
95-2251 
95-2252 


06AI2/95 

06/03/96 

06/04A6 

08/04/96 

084)4/95 

06/04/95 

08/04/96 

06/04/95 

06/04^ 

064)4/95 

064)4/96 

064)4/96 
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Transactions  Granted  Early  Termination  Between:  073195  and  081 195— Continued 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 

PMN  No. 

Date 

terminated 

Pflftar  HrMMard,  Comair  Rotran,  Inc.,  Comair  Rotron,  Inc . 

95-2253 

08/04/95 

Total  S.A.,  Richard  J.  Mooney,  Mooney  Oil  Corporation . 

Tenet  Healthcare  Co»porat«or>,  \/entx»r,  inc.,  Vencpr,  inc.  . . . . 

95-2254 

95-2255 

08/04/95 

08/04/95 

Eka  Corporation,  Internationale  Mederiar>d4^  Grcnp  N  V.,  First  of  Gnorgia  InaiirancA  Company  . . 

95-2257 

08/04/95 

Olympus  GroMh  Fimd  M,  L.p  ,  Lincoln  Irxtnstrins,  Inc ,  Nahraska  Rook  Company,  Inc . 

95-2269 

08/04/95 

InmqwntMl^  fVin  Tyson,  Tyson  Fonris,  Inc, . . . . 

95-2270 

08/04/95 

Don  Tyson,  ^O  Tyson  Foods,  Inc,,  Cargill,  Incoporated,  Cargill,  Incorporatarl  , . 

95-2271 

08/04/95 

First  City  Rnancial  Corporation,  Ripervalu  inc  ,  Riiporvalu  InC  Assats  . . . 

95-2273 

08/04/95 

Servico,  Inc.,  WRI  Hokfngs,  Irtc ,  Hospitauiy  ^fent^ire,  a  Texas  general  partnership . . , 

95-2276 

08/04/95 

Coda,  Hannassy  A  Rimmnns  II,  I  P.,  Waaslar  Fnginaaring,  Inc.,  Waaslar  Fnginaering,  Inc . , . . 

95-2279 

08/04/95 

RPM,  Inc  ,  Narragansatt  Capital  Partnars — A,  IP,  Narragansa^DRI  Acqiiisitinn  Co.,  Inc . ■...' . 

95-2290 

08/04/95 

Narragansatt  Capital  Partneis — A,  LP.,  RPM,  Inc.,  RPM,  Inc . 

95-2291 

08/04/95 

MaUon  Rank  Cnrpnration,  Matmpniitan  1  ifa  Insiiranca  Cnmpany,  Matmnr  Financial,  Inc . 

95-2297 

08/04/95 

W.  R  GracM  A  Co.,  Dallas  NaphmIngy  A.ssnciatas,  Dallas  Naphrftlngy  As5»ciatas  . . . 

95-2215 

08/07/95 

Heilman  &  Friedmiui  Capital  Partn^  III,  LP.,  General  Electric  Company,  PMG  Holdings,  Inc.  and  Patrick 

Maria  Cmip,  Inc., . 

95-2262 

08/07/95 

Karl  Eller,  Elter  Media  Company,  Eller  Media  Company  . 

95-2263 

08/07/95 

Herman  A  Friartman  Capital  Pertnars  III,  i  P.,  Filar  Maria  Company,  Filar  Mariia  Cnmpany  . 

95-2264 

08/07/95 

Norman  D.  Black,  Jr.,  Trust  A.,  Kenrteth  R.  Thomson  (a  Cana^anperson),  Thomson  Newspapers  Holdings  & 
Thomson  Newspapers  (Ml) . . . . 

95-2277 

08/07/95 

Cat^  Haflal,  Mamhisa  Rmark».sting  Crsprxratinn,  Vh/a  Amarir»  Marfia  Grrsip . 

95-2278 

08/07/95 

The  Spartan  Radiocasting  Company,  ML  Mecfia  Opportunity  Partners,  LP.,  Avant  Development  Company . 

\AA/R  Cnrpr>ratinn,  Raxtar  Intamational  Inc  ,  Raxtar  HaaKht^ra  Crvpr)ratir>n  . 

95-2284 

95-1823 

08/07/95 

08/08/95 

F.  Marck,  VWR  Corporatinn,  VWR  Corporation . . . . . 

95-1827 

08/08/35 

Morgan  ^nley  Group  Inc.,  Jaffray  H.  Smulyan,  Fmmis  Rroadcasting  Corporatirtn  . 

95-2193 

Texaco  Inc  ,  SCFcorp,  Mission  Fnargy  Mathana  Company  . 

95-2282 

08/08/95 

Phoanix  Homa  Lifa  Mutual  Insiiranca  Company,  Duff  A  Phalps  CrMpnratinn,  Duff  A  Pha^  Corporation . 

95-225r 

95-2304- 

--i  08/09/95 

South  West  Water  pIc,  Ccul  Zeiss  Stiftung.  Great  Lakes  Instniments,  Inc . 

.  ■?08/08/95 

Daimler-Benz  AG,  ABB  Daimler-Benz  Transportation  Ltd.,  ABB  Daimler-Benz  Transportation  Ltd . 

95-1500 

08/10/95 

BBC  Brown  Boveri  Ltd.,  ABB  Daimlar-Banz  Transportation  ltd.,  ARR  Daimlar-Ran?  Transpodation  Ltd . . . 

95-1501 

08/10/95 

ASFA  AB,  ABB  Daimlar-Banz  Transportation  Ltd.,  ARR  Daimlar-Ban?  Transportation  ltd . 

95-1502 

08/10/95 

An  unnamed  irrevocable  trust  do  Bellwether  Inv^  Pte,  Saratoga  Partners  III,  LP.,  U.S.I.  Holdings  Corpora¬ 
tion  . . . . . . . . . . ' 

95-2134 

08/10/95 

Hicks,  Musa,  Tate  A  Furst  Ftyiity  Fund  11,  L.P.,  Homar  C.  Crain,  .Ir,  Crain  IndtMtrias,  Inc . 

95-2260 

08/10/95 

Health  Midwest.  Park  Lane  Medical  Center  of  Kansas  City,  Inc.,  Paik  Lane  Medkial  Center  of  Kansas  City, 

Inc . . . . . , . , . 

95-2275 

08/10/95 

The  fiherwirvWilliams  Company,  Cnn-Liix  Coating.s,  Inc.,  Cnn-I  iix  Coatings,  lrx^ . 

95-2218 

08/11/95 

Peter  Kiewit  Sons’  Inc.,  Buffalo  VaUay  Telephone  Company,  Buffalo  X/alley  Telephone  Cnmpany  . 

95-2283 

08/11/95 

George  L.  Argyros,  Auralio  F.  Bamtn  III,  Dnglon,  Inc . . 

95-2299 

08/11/95 

New  England  Mutual  Ufa  Insurance  Cornpany,  Harris  Associates  LP.,  Harris  Associates,  L.P . 

95-2302 

08/11/95 

Glenn  R.  Jones,  Columhia  Associates,  L.P.,  The  Virginia  Rystems  . 

95-2303 

08/11/95 

Golder,  Thoma,  Cressey,  Rauner  Fund  IV.  LP.,  Steven  A.  and  Sheri  B.  Idelman,  ITI  Marketing  Services,  Inc.  . 

Hicks,  Muse,  Tate  &  Furst  Equity  Furkl  II.  LP.,  Travelers  Group  Inc.,  The  Travelers  Insurance  Company . 

Harbour  Group  Investments  III,  L.P.,  William  R.  Zimmerman,  Reedrill,  Irx; . . 

95-2305 

95-2306 

95-2310 

08/11/95 

08/11/95 

08/11/95 

Recoton  Corporation,  Chu  Nin  Yiu.'STD  Intamatk^l  Holding  1  imited  . . 

95-2311 

08/11/95 

Tenet  Healthcare  Corporation,  Methorfst  Health  Systems,  Inc.,  Methodist  Hospital  of  .loneshoro,  Inc . . . 

95-2313 

08/11/95 

Robert  B.  McKeon,  The  British  Petroleum  Compaity  p.Lc.,  BP  CherrHcals  (Hitco)  Inc . 

95-2316 

08/11/95 

PhyCor,  Inc.,  Casa  Blanca  Clinic,  Ltd.,  Casa  Blarxia  Clinic,  t  td . . . 

95-2318 

08/11/95 

James  A.  Pattison  (a  Canadian  person),  Bernard  H  Rigrvm,  Pee  Dee  News  Co  and  Central  News  Cn 

95-232a 

08/11/95 

TPG  Partners,  LP.,  Marshmallow  Acquisition  Corp.,  Marshmallow  Acqiii.sition  Corp . 

95-2323 

08/11/95 

TPG  Partners,  LP.,  Philip  Morris  Companies,  Inc.,  Krefl  Foods,  Inc . . . . . . . . . 

95-2324 

08/11/95 

Microsoft  Corporal,  Ktobile  Telec^municati^  Technologies  Corp.,  Mobile  Telecommunication  Tech¬ 
nologies  Corp . . . 

95-2326 

08/11/95 

LCI  Intemationai,  Inc.,  Corporate  Teiemanagement  Group,  Inc.,  Corporate  Telemanagement  Group,  Inc . 

Thyssen  AktiengeseHscha^  Ignazio  Cangialosi,  Vinyl  Building  Products,  Inc . . 

95-2327 

95-2328 

08/11/95 

08/11/95 

Darrell  R.  Wells,  Southwestern  Life  Corporation,  Integrity  National  Life  insurance  Cnmpany . 

95-2330 

08/11/95 

Servico,  Inc.,  Lehman  Brothers  Holdings,  Inc.,  Kan/bel  Hotel  Investment  Partners,  LP . 

95-2337 

08/11/95 

Ronald  N.  Tutor.  Morrison-Kraidsen  Corporation,  Morrison  Knudsen  Investments,  Inc . 

95-2340 

08/11/95 

Host  Marriott  Corporation,  Potomac  Hot^  LimitBd  Partnership,  Potomac  Hotel  Limited  Partnership . 

95-2341 

08/11/95 

Lomak  Petroleum,  Inc.,  Parker  &  Parsley  Petroleum  Company,  Parker  &  Psvsiey  Development  LP . 

95-2342 

08/11/95 
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Description:  This  evaluation  of  the 
services  and  long-term  eSects  of 
Services  provided  by  runaway  and 
homeless  youth  centers,  will  be  used  by 
program  managers  and  child  welfare 
plaiming  and  administrative  staff,  to 
improve  their  overall  effectiveness. 

Respondents:  Individuals  or 
households. 


Title 

Num¬ 
ber  of 
re- 

sporvl- 

ents 

Number 
of  re¬ 
sponses 
per  re¬ 
spond¬ 
ent 

Aver¬ 
age 
burden 
per  re¬ 
sponse 

Burden 

Sample . . . . . 

889 

1 

0.85 

751 

For  Further  Information  Contact: 
Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Conunission,  Premerger  Notification 
Office,  Biureau  of  Competition,  Room 
303,  Washington,  D.C.  20580,  (202)  326- 
3100. 

By  Director  of  the  Commission. 

Benjamin  L  Berman, 

Acting  Secretary. 

(FR  Doc.  95-20656  Filed  8-18-95;  8:45  am] 
BHJJNQ  cooe  STSO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Information  Collection  Under 
0MB  Review 

Title:  National  Evaluation  of  Runaway 
&  Homeless  Youth — ^Follow-Up  Study. 
PMB  No.:  0980-0217. 


Estimated  Total  Annual  Burden 
Hours:  751. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Systems,  370  L’Enfant 
Promenade,  SW.,  Washington,  DC 
20047,  Attn:  ACF  Reports  Clearance 
Officer. 

OMB  Comment:  Consideration  will  be 
given  to  comments  and  suggestions 
received  on  or  before  September  20, 
1995.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following:  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attn:  Ms. 
Wendy  Taylor. 

Dated:  August  9, 1995. 

Roberta  Katson, 

Acting  Director,  Office  of  Information 
Resource  Management. 

[FR  Doc.  95-20642  Filed  8-18-95;  8:45  am] 
BILLING  CODE  4184-01-M 


Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Worker 
Exposure  Assessment  and  Hazard  and 
Medical  Surveillance  Programs; 
Program  Announcement  534:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 


Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  SEP:  Worker 
Exposure  Assessment  and  Hazard  and 
M^ical  Sirrveillance  Programs — Program 
Aimouncement  534. 

Time  and  Date:  8  a.m.-5  p.m.,  September 
6. 1995. 

Place:  Courtyard  by  Marriott  at  Executive 
Park,  Meeting  Room  B,  1236  Executive  Park 
Drive,  Atlanta,  Georgia  30329. 

Status:  Closed. 

Matters  To  Be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Pn^am  Announcement  534. 

The  meeting  will  be  closed  to  the  public 
in  accordance  with  provisions  set  forth  in 
section  552b(c)  (4)  and  (6),  Title  5  U.S.C.,  and 
the  Determination  of  the  Associate  Director 
for  Management  and  Operations,  CDC, 
pursuant  to  Public  Law  92-463. 

Contact  Person  for  More  Information: 
Peivis  C.  Major,  Ph.D.,  Health  Science 
Administrator,  Office  of  Extramural 
Coordination  and  Special  Projects,  Office  of 
the  Director,  National  Institute  for 
Occupational  Safety  and  Health,  CDC,  1095 
Willowdale  Road,  Morgantown,  West 
Virginia  26505,  telephone  304/285-5979 
and/or  404/639-2535. 

Dated:  August  15, 1995. 

Carolyn  J.  Russell, 

Director.  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
prevention  (CDC). 

[FR  Doc.  95-20626  Filed  8-18-95;  8:45  am] 
BILUNG  CODE  4ie»-1S-M 


Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Health  Services 
Research  in  Occupational  Safety  and 
Health— Program  Announcement  565: 
Meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 


Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

NAME:  Disease,  Disability,  and  Injury 
Prevention  and  Control  SEP:  Health  Services 
Research  in  Occupational  Safety  and 
Health — Program  Announcement  565. 

Time  and  Date:  8  a.m.-5  p.m.,  September 
7, 1995. 

Place:  Courtyard  by  Marriott  at  Executive 
Park,  Meeting  Room  B,  1236  Executive  Park 
Drive,  Atlanta,  Georgia  30329. 

Status:  Closed. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Prt^ram  Announcement  565. 

The  meeting  will  be  closed  to  the  public 
in  accordance  with  provisions  set  forth  in 
section  552b(c)  (4)  and  (6),  Title  5  U.S.C.,  and 
the  Determination  of  the  Associate  Directw 
for  Management  and  Operations,  CDC, 
pursuant  to  Pub.  L.  92-463. 

Contact  Person  for  More  Information: 
Pervis  C.  Major,  Ph.D.,  Health  Science 
Administrator,  Office  of  Extramural 
Coordination  and  Special  Projects,  Office  of 
the  Director,  National  Institute  for 
Occupational  Safety  and  Health,  CDC,  1095 
Willowdale  Road,  Morgantown,  West 
Virginia  26505,  telephone  304/285-5979 
and/or  404/639-2535. 

Dated:  August  15, 1995. 

Carolyn  ).  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CTiC). 

[FR  Doc.  95-20627  Filed  8-18-95;  8:45  am] 
BILLING  CODE  4163-1S-M 


Food  and  Drug  Administration 

Advisory  Committee  Meeting; 
Amendment  of  Notice 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 
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summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  an 
amendment  to  the  notice  of  a  meeting  of 
the  Circulatory  System  Devices  Panel  of 
the  Medical  Dievices  Advisory 
Committee,  which  is  scheduled  for 
August  21  and  22, 1995.  This  meeting 
was  announced  in  the  Federal  Register 
of  July  21, 1995  (60  FR  37655  at  37656). 
The  amendment  is  being  made  to  reflect 
a  change  in  the  meeting  from  a  2-day  to 
a  1-day  meeting,  to  announce  a  change 
in  the  starting  time  from  8:30  a.m.  to 
7:30  a.m.,  to  make  a  change  in  the 
agenda  for  the  meeting.  The  committee 
will  still  be  provided  with  closed 
presentation  of  data  as  originally 
planned.  The  meeting  place  remains  the 
same.  This  amendment  will  be 
announced  at  the  beginning  of  the  open 
portion  of  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ramiah  Subramanian,  Center  for 
Devices  and  Radiological  Health  (HF2^ 
450),  Food  and  Drug  Administration, 
9200  Corporate  Blvd.,  Rockville,  MD 
20850, 301-443-8320. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  21, 1995,  FDA 
announced  that  a  meeting  of  the 
Circulatory  System  Devices  Panel  of  the 
Medical  Dievices  Advisory  Committee 
would  be  held  on  August  21  and  22, 
1995.  On  page  37656,  in  the  second 
column,  the  “Date,  time,  and  place” 
portion  is  amended,  and  in  the  third 
coliunn,  the  “Type  of  meeting  and 
contact  person”  and  “Open  committee 
discussion”  portions  are  amended  to 
read  as  follows: 

Date,  time,  and  place.  August  21, 
1995,  7:30  a.m..  Holiday  Inn — 
Gaithersburg,  Ballroom,  Two 
Montgomery  Village  Ave.,  Gaithersburg, 
MD. 

Type  of  meeting  and  contact  person. 
Clos^  presentation  of  data,  7:30  a.m.  to 
8:30  a.m.;  open  public  hearing,  8:30  a.m. 
to  9:30  a.m.,  unless  public  participation 
does  not  last  that  long;  open  committee 
discussion,  9:30  a.m.  to  4:30  p.m.; 
Ramiah  Subramanian,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
450),  Food  and  Drug  Administration, 
9200  Corporate  Blvd.,  Rockville,  MD 
20850,  301-443-8320,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  EXZ  area).  Circulatory 
System  Devices  Panel,  code  12625. 

Open  committee  discussion.  The 
committee  will  discuss  general  issues 
related  to  a  premarket  approval 
application  (PMA)  for  an  automatic 
ca^overter  defibrillator  and  will 
review  and  recommend  the 
reclassification  status  of  noiunller  type 
cardiopulmonary  bypass  blood  pumps 


(i.e.,  centrifugal  pump)  for  short-term  (6 
hours  or  less)  use. 

Dated:  August  15, 1995. 

Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
(FR  Doc.  95-20685  Filed  8-16-95;  4:17  pm] 
BILUNQ  CODE  416(M)1-F 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[MT-020-05-1929-00-4775;  IMTM-81618] 
Realty  Action — Exchange 

AGENCIES:  Bureau  of  Land  Management, 
Montana,  Miles  City  District,  Powder 
River  Resource  Area,  Interior;  and 
Forest  Service,  Montana,  Custer 
National  Forest,  Agriculture. 

ACTION:  Notice  of  Realty  Action  MTM- 
81618.  Exchange  of  public  and  private 
surface  lands,  acquisition  of  an 
exclusive  public  easement,  and 
jurisdictional  transfer  of  acquired  public 
lands  in  Powder  River  County, 

Montana. 

SUMMARY:  The  following  described 
surface  lands  have  been  determined 
suitable  for  disposal  by  exchange  to  Gay 
Ranch,  Incorporated  under  the  authority 
of  Section  206  of  the  Federal  Land  . 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1716). 

Selected  public  surface  land  to  be 
acquired  by  Gay  Ranch,  Incorporated  in 
Powder  River  Covmty,  Montana: 

Principal  Meridian  Montana, 

T.  8  S.,  R.  47  E., 

Sec.  1,  lot  4  and  10. 

T.  6  S.,  R.  48  E., 

Sec.  12,  SWV4SWV4: 

Sec.  13,  NWV4NEV4; 

Sec.  14,  SEV4SEV4; 

Sec.  15,  SWV4NEV4; 

Sec.  22,  NEV4SWV4: 

Sec.  23,  SWV4SWV4,  SEV4SEV4: 

Sec.  24,  NEV4NEV4: 

Sec.  25,  N»/iS’/i. 

T.  7  S.,  R.  48  E., 

Sec.  24,  S’/iSWV4,  WV2SEV4: 

Sec.  25,  Lots  3  &  4,  W'AEVz,  WV2. 

T.  8  S.,  R.  48  E., 

Sec.  4,  all; 

Sec.  5,  N'A; 

Sec.  6,  lots  1  to  4,  inclusive,  E’AW'A,  E’A; 
Sec.  7,  NEV4,  NEV4NWV4,  NEV4SEV4; 

Sec.  9,  SEV4SWV4; 

Sec.  10,  N'ANV2. 

T.  6  S.,  R.  49  E.. 

•  Sec.  17,  SW'ANW’A,  W'/jSWV4; 

Sec.  31,  NEV4NEV4; 

Sec.  32,  NW'ANW'A; 

Sec.  34,  NWV4SWV4; 

T.  7  S.,  R.  49  E.. 

Sec.  3,  S’ASW’A; 

Sec.  4,  N^/sSE’A; 

Sec.  5,  lots  3  and  4,  S'ANW'A,  S'ASE'A; 


Sec.  20,  NWV4,  N^ASW'A; 

Sec.  21,  lot  3  [now  lot  11]*; 

Sec.  29,  lot  13  (now  lot  19]*; 

Sec.  30,  lots  2  to  4,  inclusive; 

Sec.  30,  SEV4NWV4,  NEV4SWV4; 

Sec.  31,  lots  1  to  3,  inclusive; 

Sec.  32,  lot  2  [now  lot  10]*. 

T.  8  S.,  R.  49  E., 

Sec.  6,  lot  6  [now  lot  11]*; 

Sec.  7,  lots  2  and  4  [now  private  due  to 
erosion]*. 

Approximately  4,561.67  acres. 

*  Final  survey  approval  pending. 

Offered  surface  estate  to  be  acquired 
by  the  U.  S.  Government,  Bureau  of 
Land  Management  in  Powder  River 
County,  Montana: 

Principal  Meridian  Montana, 

T.  6  S.,  R.  48  E., 

Sec.  32,  SEV4SWy4,SV2SEV4: 

Sec.  33,  SWV4SWV4: 

T.  7  S.,  R.  48  E., 

Sec.  1,  lots  1  to  7,  inclusive,  SWV4NEV4, 
SV2NWV4,  SWV4,  W’ASEiA; 

Sec.  4,  HES  653; 

Sec.  7,  8,  &  17,  HES  991  (minus  17.69  ac. 
sold  to  the  State  of  MT  for  the  State  Hwy 
Comm.); 

Sec.  9,  SWV4NEV4NEV4NEV4, 
S’ANWiANE’ANE'A,  SW’ANE’ANE’A, 
WV2SEV4NEV4NEV4, 
SEV4NEV4NWV4NEV4, 
E’ASW’ANW’ANE'A,  SEV4NWV4NEV4, 
EV2NEV4SWV4NEV4,  SE’ANE’A, 
NV2NEV4SEV4,  NEV4SWV4NEV4SEV4, 
NW'ASE'ANE’ASE’A; 

Sec.  10,  EV2NWV4NWV4,  NV2SWV4NWV4; 
Sec.  13,  SEV4NWV4,  N’ASW'A,  NW'ASE’A; 
Sec.  13,  Lot  4,  SW’ASE’A; 

Sec.  14  &  23,  HES  995; 

Sec.  14  &  15,  HES  996  (minus  4.73  ac.  sold 
to  the  State  of  MT  for  the  State  Hwy 
Comm.); 

Sec.  15  &  16,  HES  986  (minus  17.92  ac. 
sold  to  the  State  of  MT  for  the  State  Hwy 
Comm.); 

T.  7  S.,  R.  49  E., 

Sec.  7,  SE’ANE’A. 

Approximately  1,961.37  acres. 

Exclusive  Road  Easement  to  he 
acquired  by  the  U.  S.  Government, 
Bureau  of  Land  Management  from  Gay 
Ranch,  Incorporated  in  Powder  River 
Cotmty,  Montana: 

Principal  Meridian  Montana, 

T.  7  S.,  R.  48  E., 

Sec.  13,  SW1/4SW1/4; 

Sec.  24,  NW1/4NW1/4. 

Approximately  3.97  acres. 

Acquired  surface  estate  to  be 
transferred  by  jurisdictional  transfer 
from  the  Bureau  of  Land  Management  to 
the  Forest  Service: 

Principal  Meridian  Montana, 

T.  6  S.,  R.  48  E., 

Sec.  32,  SE’ASW'A,  S’ASE’A; 

Sec.  33,  SWV4SWV4: 

T.  7  S.,  R.  48  E., 

Sec.  4,  HES  653; 
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Sec.  7,  8,  &  17,  HES  991  (minus  17.69  ac. 
sold  to  the  State  of  MT  for  the  State  Hwy 
Comm.]; 

Sec.  9.  SWV4NEV4NEV4NEV4, 
S’/jNWy4NEV4NEV4,  SWV4NEV4NEV4, 
Wy2SEV4NEV4NEV4, 
SEV4NEV4NWV4NEV4, 

E’/^jSWV4NW V4NE V4 ,  SE V4NW V4NE V4, 
E’/iNEV4SWV4NEV4,  SEV4NEV4, 
N'ANEV4SEV4,  NEV4SWV4NEV4SEV4, 
NWV4SEV4NEV4SEV4; 

Sec.  10,  E'/iNWV4NWV4,  N’/iSW’/iNW’A: 

Sec.  14  &  23,  HES  995; 

Sec.  14  &  15,  HES  996  (minus  4.73  ac.  sold 
to  the  State  of  MT  for  the  State  Hwy 
Comm.); 

Sec.  15  &  16,  HES  986  (minus  17.92  ac. 
sold  to  the  State  of  MT  for  the  State  Hwy 
Comm.). 

Approximately  1,036.91  acres. 

DATES:  On  or  before  October  5, 1995, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Bureau  of  Land 
Management,  P.O.  Box  940,  Miles  City, 
Montana  59301  or  Forest  Supervisor, 
Custer  National  Forest,  P.O,  Box  2556, 
Billings,  Montana  59103.  Any  adverse 
comments  will  be  evaluated  by  the  BLM 
Montana  State  Director  or  USFS 
Regional  Director,  who  may  sustain, 
vacate  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of 
Interior  and  Department  of  Agriculture. 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  related  to  this  exchange  and 
the  environmental  assessment  is 
available  for  review  at  the  Bureau  of 
Land  Management,  Powder  River 
Resource  Area,  P.O.  Box  940, 

Garryowen  Road,  Miles  City,  Montana 
59301  or  U.  S.  Forest  Service,  Custer 
National  Forest,  2602  1st  Avenue  North, 
P.O.  Box  2556,  Billings,  Montana  59103. 
SUPPLEMENTARY  INFORMATION:  The 
public  lands  described  above  are 
segregated  from  settlement,  sale, 
location,  and  entry  imder  the  public 
land  laws,  including  the  mining  laws, 
but  not  from  the  mineral  leasing  laws 
nor  from  exchange  pursuant  to  section 
206  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  for  a  period  of 
two  years  from  the  date  of  publication 
of  this  notice.  The  exchange  will  be 
made  subject  to: 

1.  A  reservation  to  the  United  States 
of  all  mineral  resources  including  the 
right  to  extract  such  minerals,  a  right-of- 
way  for  ditches  or  canals  in  accordance 
with  43  U.S.C.  945,  and  Montana 
Highway  right-of-way  reservation 
MTM-O26230. 

2.  All  valid  existing  rights  of  record 
including  a  road  right-of  way  to  Powder 
River  County,  MTM-59941,  and  a 
telephone  cable  right-of-way  to  Range 
Telephone  Ckioperative,  Inc.,  MTM- 
59032. 
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3.  Fair  market  value  based  on 
accepted  appraisal  methods. 

4.  The  exchange  must  meet  the 
retirements  of  43  CFR  4110.4-2(b). 

This  exchange  is  consistent  with  BLM 
policies  and  the  Powder  River  RMP/EIS 
and  has  been  discussed  with  state  and 
local  officials.  The  public  interest  will 
be  served  by  completion  of  this 
exchange  b^use  it  will  enable  the 
BLM  to  block  up  federal  lands  and 
acquire  access  to  a  block  of  federal 
lands,  and  enable  the  Forest  Service  to 
acquire  inholdings  within  the  Custer 
National  Forest,  and  will  increase 
management  efficiency  of  public  lands 
in  the  area. 

Glenn  A.  Carpenter, 

District  Manager. 

[FR  Doc.  95-20625  Filed  8-18-95;  8:45  am) 
BILUNQ  CODE  4310-ON-P 


Minerals  Management  Service 

Meeting  of  the  Royalty  Policy 
Committee  of  the  Minerals 
Management  Advisory  Board 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Secretary  of  the 
Department  of  the  Interior  (Department) 
has  established  a  Royalty  Policy 
Committee  (Committee),  imder  the 
Minerals  Management  Advisory  Board, 
to  provide  advice  on  the  Department’s 
management  of  Federal  and  Indian 
minerals  leases,  revenues,  and  other 
minerals  related  policies.  The 
Department  has  determined  that  the 
establishment  of  this  Committee  is  in 
the  public  interest  and  will  assist  the 
Agency  in  performing  its  duties  under 
the  Federal  Oil  and  C^s  Royalty 
Management  Act  (30  U.S.C.  1701)  and 
other  Federal  mineral  leasing  laws. 

Committee  membership  includes 
representatives  firom  States,  Indian 
Tribes  and  allottee  organizations, 
minerals  industry  associations,  the 
general  public,  and  Federal 
departments. 

The  first  meeting  will  focus  on 
improving  and  streamlining  reporting 
for  production  and  royalties  on  Federal 
and  Indian  mineral  leases. 

DATES:  The  Committee’s  first  meeting 
will  be  on:  Tuesday,  September  12, 

1995,  8:00  a.m.-5:00  p.m.  Wednesday, 
September  13, 1995,  8:00  a.m.-5:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Stouffer  Concourse  Hotel,  3801 
Quebec  Street,  Denver,  Colorado  80207, 
Telephone  (303)  399-7500. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Clare  Onstad,  Senior  Technical  Advisor 


to  the  Associate  Director  for  Royalty 
Management,  Minerals  Management 
Service,  P.O.  Box  25165,  Mail  Stop- 
3000,  Denver,  CO  80225-0165, 
telephone  number  (303)  231-3827,  FAX 
number  (303)  231-3780. 

SUPPLEMENTARY  INFORMATION:  The 
location  and  dates  of  future  meetings 
will  be  published  in  the  Federal 
Register. 

The  meetings  will  be  open  to  the 
public  without  advanced  registration. 
Public  attendance  may  be  limited  to  the 
space  available.  Members  of  the  public 
may  make  statements  during  the 
meeting,  to  the  extent  time  permits,  and 
file  written  statements  with  the 
Committee  for  its  consideration. 

Written  statements  should  be 
submitted  to  Clare  Onstad  at  the  address 
listed  above.  Minutes  of  Ckimmittee 
meetings  will  be  available  for  public 
inspection  and  copying  10  days 
following  each  meeting  at  the  Royalty 
Management  Program,  building  85, 
Denver  Federal  Center,  Denver, 
Colorado. 

Authority:  Federal  Advisory  Committee 
Act,  P.L  No.  92-463,  5  U.S.C.  Appendix  1, 
and  Office  of  Management  and  Budget 
Circular  No.  A-63,  revised. 

Dated:  August  15, 1995. 

Donald  T.  Sant, 

Acting  Associate  Director  for  Royalty 
Management. 

[FR  Doc.  95-20622  Filed  8-18-95;  8:45  am] 
BILUNQ  CODE  4310-MR-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  524] 

Railroad  Revenue  Adequacy — 1994 
Determination 

AGENCY:  Interstate  Ckimmerce 
Commission. 

ACTION:  Notice  of  decision. 

SUMMARY:  On  August  18, 1995,  the 
Commission  served  a  decision 
announcing  the  1994  revenue  adequacy 
determinations  for  the  Nation’s  class  I 
railroads.  One  carrier  (Illinois  (Central 
Railroad  Company)  is  found  to  be 
revenue  adequate.  The  remaining  class 
I  carriers  6U«  found  to  be  revenue 
inadequate. 

EFFECTIVE  DATE:  This  decision  is 
effective  August  18, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  J.  Blistein,  (202)  927-6171. 
[TDD  for  the  hearing  impaired:  (202) 
927-5721.) 

SUPPLEMENTARY  INFORMATION:  This 
annual  determination  of  railroad 
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revenue  adequacy  is  made  in 
accordance  with  the  standards 
developed  in  Standards  for  Railroad 
Revenue  Adequacy,  364  I.C.C.  803 
(1981),  as  modified  in  Standards  for 
Railroad  Revenue  Adequacy.  3  I.C.C.2d 
261  (1986),  and  Supplemental  Reporting 
of  Consolidated  Information  for 
Revenue  Adequacy  Purposes.  5  I.C.C.2d 
65  (1988).  It  also  incorporates 
modifications  made  in  Railroad 
Revenue  Adequacy — 1988 
Determination,  6  I.C.C.2d  933  (1990). 
This  decision  applies  the  rate  of  return 
standard  to  data  for  the  year  1994. 

A  railroad  will  be  considered  revenue 
adequate  under  49  U.S.C.  10704(a)  if  it 
achieves  a  rate  of  return  on  net 
investment  equal  to  at  least  the  current 
cost  of  capital  for  the  railroad  industry 
for  1994,  determined  to  be  12.2  percent 
in  Railroad  Cost  of  Capital — 1994, 
served  May  25, 1995.  In  this  proceeding, 
the  Commission  applied  the  revenue 
adequacy  standards  to  each  class  I 
rallied,  and  it  found  that  only  Illinois 
Central  was  revenue  adequate. 

Additional  information  is  contained 
in  the  Commission’s  formal  decision.  To 
purchase  a  copy  of  the  full  decision, 
write  to,  call,  or  pick  up  in  person  finm: 
Dynamic  Concepts,  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building,  1201  Constitution  Avenue 
NW.,  Washington,  DC  20423. 

Telephone:  (202)  289-4357/4359. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.] 

Environmental  and  Energy 
Considerations 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resoiurces. 

Regulatory  Flexibility  Anal3rsis 

Pinsuant  to  5  U.S.C.  603(b),  we 
conclude  that  our  action  in  this 
proceeding  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  purpose 
and  effect  of  the  action  is  merely  to 
update  the  annual  railroad  industry 
revenue  adequacy  finding  by  the 
Conunission.  No  new  reporting  or  other 
regulatory  requirements  are  imposed, 
directly  or  indirectly,  on  small  entities. 

Decided:  August  8, 1995. 

By  the  Commission,  Chairman  Morgan, 
Vice  Qiainnan  Owen,  and  Commissioners 
Siimnons  and  McDonald. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc  95-20633  Filed  8-18-95;  8:45  am] 
BBJJNQ  CODE  703S-01-M 


(Finance  Docket  No.  32761] 

Union  Pacific  Corporation— Securities 
Exemption 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 


SUMMARY:  The  Commission,  under  49 
U.S.C.  10505,  exempts  firom  the 
requirements  of  49  U.S.C.  11301  the 
issuance,  by  Union  Pacific  Corporation 
(UPC),  of  certain  securities  in  a 
principal  amount  not  to  exceed  $1.1 
billion. 

DATES:  This  exemption  will  be  effective 
on  August  24, 1995.  Petitions  to  reopen 
must  be  filed  by  September  11, 1995. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32761  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission,  1201 
Constitution  Avenue  NW.,  Washington, 
DC  20423;  and  (2)  Carl  W.  von  Bemuth, 
Esq.,  Senior  Vice  President  and  General 
Counsel,  Union  Pacific  Corporation, 
Eighth  and  Eaton  Avenues,  Bethlehem, 
PA  18018. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beryl  Gordon,  (202)  927-5610.  [TDD  for 
the  hearing  impair^:  (202)  927-5721.] 

SUPPLEMENTARY  INFORMATION:  The 
securities  to  be  issued  by  UPC  in  a 
principal  amount  not  to  exceed  $1.1 
billion  will  be  used  to  finance  a  tender 
offer  related  to  Finance  Docket  No. 
32760,  Union  Pacific  Corporation, 

Union  Pacific  Railroad  Company,  and 
Missouri  Pacific  Railroad  Company — 
Control  and  Merger — Southern  Pacific 
Rail  Corporation,  Southern  Pacific 
Transportation  Company,  St.  Louis 
Southwestern  Railway  Company.  SPCSL 
Corp.,  and  The  Denver  and  Rio  Grande 
Western  Railroad  Company.  The  tender 
offer,  which  commenced  on  August  9, 
1995,  involves  the  acquisition  by  a  UPC 
subsidiary  of  25%  of  the  stock  of 
Southern  Pacific  Rail  Corporation. 

Additional  information  is  contained 
in  the  Commission’s  decision.  To 
purchase  a  copy  of  the  full  decision, 
write  to,  call,  or  pick  up  in  person  from: 
Dynamic  Concepts,  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building,  1201  Constitution  Avenue, 
N.W.,  Washington,  DC  20423. 
Telephone:  (202)  289-4357/4359. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  at  (202) 
927-5721.] 

Decided:  August  14, 1995. 


By  the  Commission,  Chairman  Morgan, 
Vice  Chairman  Owen,  and  Commissioners 
Simmons  and  McDonald. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  95-20636  Filed  8-18-95;  8:45  am] 
BILUNG  CODE  7035-01-P 


[Docket  No.  AB-417  (Sub-No.  IX)] 

Central  New  York  Railroad 
Corporation — Abandonment 
Exemption — in  Oneida,  Herkimer  and 
Otsego  Counties,  NY 

Central  New  York  Railroad 
Corporation  (CNY) '  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon  a 
portion  of  rail  line  in  Oneida,  Herkimer 
and  Otsego  Counties,  NY.  The  trackage 
extends  from  a  point  at  or  near 
Mapledale  Road  in  the  Town  of 
Bridgewater,  Oneida  County  (milepost 
275.63)  to  the  end  of  the  line  in  the 
Village  of  Richfield  Springs,  Otsego 
County  (milepost  295.08),  a  total 
distance  of  approximately  19.45  miles. 

CNY  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Coiul  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  reports),  49 
CFR  1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360 1.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  Vandal 
assistance  (OFA)  has  been  received,  this 
exemption  wrill  be  effective  on 
September  20, 1995,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 


■  CNY  is.  a  subsidiary  of  a  holding  company, 
Delaware  Otsego  Corporation. 
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issues, 2  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),^  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  *  must 
be  filed  by  August  31, 1995.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  September  11, 1995,  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representative:  Nathan  R. 
Fenno,  1  Railed  Ave.,  Cooperstown. 
NY  13326.  * 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

CNY  has  filed  an  environmental 
report  which  addresses  the 
abmdonment’s  effects,  if  any,  on  ffie 
environmental  and  historic  resources. 
The  Section  of  Environmental  Antdysis 
(^A)  will  issue  an  environmental 
assessment  (EA)  by  August  25, 1995. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
'Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
''  and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  tothe  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
^propriate,  in  a  subs^uent  decisicm. 

Decided:  August  15, 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernmi  A.  WilBams, 

Secretoiy. 

(FR  Doc.  95-20635  Filed  6-18-95;  8:45  am] 
aajJNQ  oooe  7036-01-p 


2  A  stay  will  be  issued  routinely  by  the 
Conunission  in  those  proceedings  u^ere  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission’s 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  efiective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Setvke  Rail  Lines,  5  LCC2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  61e  its 
request  as  soon  as  possible  in  order  to  permit  the 
Ctxnmission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

^  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assist.,  4  LC.C.2d  164  (1987). 

4  The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


[Dodwt  No.  AB-12  (Sul>44o.  1S1X)] 

Southom  Pacific  Transportation 
Company— Abanckmmont  Exemption- 
in  Ventura  County,  CA 

Southern  Pacific  Transportation 
Company  (SPT)  has  filed  a  notice  of 
exemption  imder  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
5.38  miles  of  its  Ventura  Branch  from 
milepost  397.3,  at  or  near  the  Ventura 
Junction  rail  station,  to  milepost  402.68, 
at  or  near  the  Canet  rail  station,  in 
Ventura  County,  CA 
SPT  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  State 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  dedd^  in 
favor  of  the  complainant  within  the  2- 
year  period;  and  (4)  the  requirements  at 
49  CFR  1105.7  (environmental  reports), 
49  CFR  1105.8  (historic  reports),  49 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  Mrill  be  efiective  on 
September  20, 1995,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,  >  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),2  and  trail  use/rail  banking 

■  A  stay  will  be  issued  routinely  by  the 
Commisrion  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  , 
(whether  raised  by  a  party  or  by  the  Commission’s 
Section  of  Environmental  Analyris  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  efiective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines,  5  LCC.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encoura^  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  (m  the  request  prior 
to  the  efi^ive  date  of  this  exemption. 

>  See  Exempt,  of  Rail  Ahandorunent  Offers  of 
Finan.  Assist.,  4  LCC2d  184  (1987). 


requests  imder  49  CFR  1152.29  ^  must 
be  filed  by  August  31, 1995.  Petitions  to 
reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  September  11, 1995,  with: 
Office  of  the  Secretary,  Case  (Control 
Branch,  Interstate  Commerce 
Commission,  Washii^on,  DC  20423. 

A  copy  of  any  pleamng  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representative:  Gary  A. 
Laakso,  Southern  Pacific  Building,  One 
Market  Plaza,  San  Francisco,  CA  94105. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

SPT  filed  an  environmental  report 
which  addresses  the  effects  of  the 
abandonment,  if  any,  on  the  . 
environment  and  historic  resources.  The 
Commission’s  Section  of  Environmental 
Analysis  (SEA)  will  issue  an 
enviroiunental  assessment  (EA)  by 
August  25, 1995.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (Rooni  3219,  Interstate  Conunerce 
Conunission,  Washington,  DC  20423)  or 
by  calling  Elaine  Kaiser,  C^hief  of  SEA. 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Enviromnental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  sub^uent  decision. 

Decided:  August  11, 1995. 

By  the  Conunission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  MfilBanu, 

Secretary. 

[FR  Doc.  95-20634  Filed  8-18-95;  8:45  am] 
BaXMG  COOC  7038-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Decommissioning  of  StiMdalloy 
Metallurgical  Corporation’s  Facility  in 
Camtirk^,  Ohio:  Notice  of  Revision  to 
the  Scope  of  an  Environmental  Impact 
Statement 

AGENCY:  U.S.  Nuclear  Regulatory 
Ckmunission. 

action:  Notice  of  intent  to  revise  the 
scope  of  an  environmental  impact 
statement  (EIS). 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
(Dommission  (NRG)  intends  to  revise  the 
scope  of  an  EIS  for  decommissioning 
Shieldalloy  Metalliugical  Corporation’s 

^  The  Commission  will  accept  a  late-filed  trail 
use  request  as  long  as  it  retains  jurisdiction  to  do 
so. 
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(SMC’s)  facility  located  in  Cambridge, 
Ohio. 

ADDRESSES:  Doounents  referred  to  in 
this  notice  may  be  examined  at  the 
Commission’s  Public  Document  Room 
(PDR),  2120  L  Street  (Lower  Level),  NW. 
Washington,  DC,  or  at  the  local  PDR  in 
the  Guernsey  County  District  Public 
Library,  800  Steubenville  Avenue, 
Cambridge,  Ohio. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  E.  Kennedy,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safegucuds,  Washington,  DC 
20555,  Telephone:  301-415-6668. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  November  28, 1993,  the  NRC 
published,  in  the  Federal  Register  (58 
FR  62384)  a  Notice  of  Intent  to  prepare 
an  EIS  for  the  proposed  stabilization  of 
slag  piles  containing  radioactive  waste, 
located  at  the  SMC,  Qunbridge,  Ohio, 
facility,  and  to  conduct  scoping  for  the 
EIS.  NRC’s  requirements  for  EIS  scoping 
are  contained  in  10  CFR  51.28  and 
51.29.  The  scoping  process  included  a 
public  scoping  meeting  held  in 
Byesville,  Ohio,  on  De^mber  13, 1993. 
NRC  also  invited  the  public  and 
interested  agencies,  organizations,  and 
individuals  to  submit  written 
suggestions  and  comments  for 
consideration  in  the  scoping  process. 
The  EIS  scoping  process  was  described 
in  a  “Summary  Report”  published  in 
May  1994.  The  “Summary  Report” 
identified  five  alternatives  to  be 
considered  in  the  EIS.  These  were:  (1) 
Onsite  stabilization  and  disposal  (the 
licensee’s  proposed  action);  (2)  off  site 
disposal;  (3)  onsite  separation 
processing  with  ofi  site  disposal;  (4) 
onsite  dilution  and  disposal;  and  (5)  no 
action. 

In  a  possibly  related  matter,  NRC 
determined,  in  1993,  that  slag  fi'om  the 
site,  when  it  was  owned  by  Foote 
Mineral  Company  (FMC)  may  have  been 
used  as  fill  at  ofi  site  locations.  To  date, 
NRC  inspections  have  identified  17 
locations  with  slag  having  elevated 
levels  of  radioactivity.  Radiation 
surveys  and  slag  analyses  that  NRC 
conducted  in  1994  indicate  that  the  slag 
does  not  pose  an  immediate  health  and 
safety  risk  to  residents.  However,  some 
action  may  be  necessary  at  specific 
locations,  to  minimize  the  long-term 
risk  associated  with  the  slag.  To 
determine  the  natvue  and  extent  of  the 
off  site  slag  contamination,  Cyprus 
Foote  Mineral  Company  (CFMC) 
(successor  to  FMC),  is  conducting  an 
investigation.  Any  needed  remediation 
will  be  based  on  the  CFMC’s  further 


measurements  and  analyses  and  NRC’s 
subsequent  review  of  this  information.  > 

In  addition  to  the  issues  that  fall 
under  NRC’s  jurisdiction,  there  are  other 
environmental  issues,  associated  vrith 
decommissioning  the  Cambridge  site, 
that  are  regulated  by  other  State  and 
Federal  agencies,  including  the  U.S. 
Environmental  Protection  Agency,  the 
Ohio  Environmental  Protection  Agency 
(OEPA),  and  the  Ohio  Department  of 
Health.  As  a  result  of  these  other 
environmental  issues,  SMC  and  CFMC 
are  conducting  a  remedial  investigation/ 
feasibility  study  (RI/FS)  for  the  SMC, 
Cambridge,  Ohio,  facility.  The  RI/FS  is 
in  response  to  a  consent  order  for  a 
preliminary  injunction  agreed  to,  in 
principle,  by  OEPA,  SMC,  and  CFMC. 
This  F^FS  concerns  the  remediation  of 
hazardous  wastes,  industrial  wastes, 
water  pollution,  and  other  wastes 
associated  with  the  Cambridge  facility. 
Some  of  these  wastes  may  be  located  in 
the  two  slag  piles.  Because  the  RI/FS  Is 
expected  to  result  in  information 
needed  by  NRC  to  develop  the  EIS,  NRC 
staff  is  participating  in  discussions 
between  the  companies  and  OEPA 
concerning  the  development  of  the  RI/ 
FS  for  this  site. 

Revision  to  the  Scope  of  the  EIS 

At  meetings  with  the  OEPA  in 
December  1994,  attended  by  NRC  staff, 
SMC  representatives  indicated  that 
decommissioning  alternatives  imder 
consideration  for  the  SMC,  Cambridge, 
Ohio,  facility  should  include  the 
relocation  of  off  site  slag  that  may  have 
originated  fit>m  this  facility.  Because 
this  new  alternative  would  impact  the 
EIS  imder  development  by  NRC,  NRC 
staff  requested  a  formal  proposal  from 
SMC  concerning  the  inclusion  of  this 
alternative,  on  January  5, 1995,  In  a 
letter  dated  January  25, 1995,  SMC 
requested  that  the  EIS  be  modified  to 
include  an  analysis  of  the  relocation  of 
the  off  site  slag  to  the  SMC,  Cambridge, 
Ohio,  site. 

On  April  20, 1995,  PTI  Environmental 
Services,  Inc.  (PTI),  acting  on  behalf  of 
legal  coimsel  for  SMC  and  CFMC, 
submitted  a  Preliminary  Draft 
Feasibility  Study  (FS)  for  the  SMC, 
Cambridge,  site  to  O^A.  The  FS 
included  additional  information 
concerning  this  requested  revision  to 
the  scope  of  the  EIS.  In  the  discussion 
of  this  alternative,  the  FS  assumes  that 
10,000  yd  3  of  slag,  that  may  have  been 
produced  at  the  site  and  used  off  site, 
will  be  excavated  tuid  relocated  to  the 


.  >  Documents  (letters  and  reports)  related  to  the 

slog  review  program  are  available  for  public  review 
at  the  Guernsey  County  District  Public  Library,  BOO 
Steubenville  Avenue,  Camlnidge,  Ohio. 


West  Slag  Pile.  Only  slag  that  was 
originally  produced  at  the  site  and  is 
similar  to  slag  in  the  West  Slag  Pile 
would  be  brought  back  onsite.  The  FS 
estimates  an  area  of  75,000  ft  ^  for  the 
relocated  slag.  By  comparison,  the 
existing  West  Slag  Pile  has  an  estimated 
volume  of  approximately  220,000  yd  3, 
covering  an  area  of  359,000  ft  Because 
CFMC  is  still  conducting  the 
characterization  of  the  off  site  slag,  the 
volume  and  radiological  composition  of 
this  slag  have  not  bwn  determined. 

In  admtion,  the  preliminary  draft  FS 
identified  additional  site  remediation 
alternatives  that  would  impact  the  scope 
of  the  EIS.  These  additional  alternatives 
involve  the  placement  of  wetland  soils, 
onsite  sediments  (from  drainage 
ditches),  and  off  site  sediments  (firom 
Chapman  Run)  on  the  West  Slag  I*ile. 
SMC  formally  requested  NRC  staff  to 
expand  the  scope  of  the  EIS  to  include 
these  alternatives,  in  a  letter  dated  July 
5, 1995.  The  preliminary  draft  FS 
estimates  the  volumes  of  each  of  these 
materials  to  be  approximately  26,000 
yd  3,  80  yd  and  7,400  yd 
respectively.  Radiologic^ 
contamination  of  these  materials  is  not 
expected.  The  principal  chemical 
.contaminant  is  expected  to  be 
vanadium. 

Section  51.29(c)  of  the  U.S.  Code  of 
Federal  Regulations  (Title  10)  states  that 
the  appropriate  NRC  staff  director  may, 
at  any  time  before  the  issuance  of  the 
draft  EIS,  revise  the  scoping 
determinations,  as  appropriate,  if 
substantial  changes  are  made  in  the 
proposed  action,  or  if  significant  new 
circumstances  or  information  arise  that 
bear  on  the  proposed  action  or  its 
impacts.  Under  the  provisions  of 
Section  51.29(c),  the  staff  has 
determined  that  the  licensee’s  proposed 
new  alternatives,  concerning  the 
relocation  of  the  off  site  slag  and  the 
disposal  of  wetland  soils,  onsite 
sediments,  and  off  site  sediments, 
constitute  a  significant  change  in  the 
proposed  action.  Therefore,  ffie  staff 
intends  to  revise  the  scope  of  the  EIS  to 
examine  the  potential  environmental 
impacts  of  these  alternatives,  in 
addition  to  those  alternatives  identified 
in  the  Scoping  Process  Summary 
Report.  The  revised  list  of  alternatives  is 
described  below. 

Decommissioning  Alternatives  To  Be 
Considered 

1.  Onsite  stabilization  and  disposal 
(licensee’s  proposed  action). 

a.  Without  offsite  slag,  soils,  or 
sediments — ^Radioactive  contamination 
would  be  consolidated,  stabilized, 
covered,  and  graded  in  a  manner  to 
provide  long-term  protection  against 
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wind  and  water  erosion  and  to 
minimize  groimd  water  contamination. 
This  alternative  would  also  likely 
include  land  use  restrictions  and/or 
other  institutional  controls,  to  prevent 
or  reduce  potential  intrusion  into  the 
waste,  to  monitor  the  long-term 
effectiveness  of  the  disposal,  and  to  take 
mitigative  measiues  as  necessary  to 
protect  the  public  and  environment. 

b.  With  offsite  slag  on/y— This 
alternative  is  similar  to  Alternative  l.a, 
with  the  addition  of  approximately 
10,000  yd  3  of  off  site  slag  to  the  West 
Pile  before  stabilization  and  capping. 

c.  With  soils  and  sediments  only— 
This  alternative  is  similar  to  Alternative 

l.a,  with  the  addition  of  approximately 
33,500  yd  ^  of  chemically  contaminated 
soils  and  sediments  to  the  West  Pile 
before  stabilization  and  capping. 

d.  With  offsite  slag,  soils,  and 
sediments — ^This  alternative  is  similar  to 
Alternative  l.b,  with  the  addition  of 
approximately  33,500  yd^  of  chemically 
contaminated  soils  and  sediments  to  the 
West  Pile  before  stabilization  and 
capping. 

2.  Offsite  disposal — ^Radioactive 
contamination  would  be  exhiuned  from 
the  site  and  disposed  of  off  site  at  a 
licensed  low-level  waste  disposal 
facility.  Radioactive  contamination 
onsite  would  be  reduced  down  to  levels 
that  NRC  presently  considers  acceptable 
for  release  for  unrestricted  use  (e.g.,  10 
picoCuries  per  gram  (pCi/g)  total 
uraniiun  (with  decay  products)  and  10 
pCi/g  thorium-232  and  thorium-228  and 
other  criteria  such  as  exposure  rate  and 
radon  concentrations). 

3.  Onsite  separation  processing  with 
offsite  disposal — Radioactive 
contamination  would  be  processed 
using  physical  or  chemical  methods  to 
separate  more  highly  concentrated 
contamination  from  lower 
concentrations  that  could  be  stabilized 
onsite.  Higher  concentration  wastes 
would  be  sent  off  site  to  a  licensed 
disposal  facility.  Radioactive 
contamination  onsite  would  be  reduced 
dovm  to  levels  that  NRC  presently 
considers  acceptable  for  release  for 
imrestricted  use. 

4.  Onsite  dilution  and  disposal — 
Existing  radioactive  contamination 
would  be  blended  with  clean  fill,  to 
reduce  average  concentrations  of 
uranium  and  thorium  to  levels  that  NRC 
presently  considers  acceptable  for 
release  for  unrestricted  use.  Diluted 
contamination  would  then  be  graded 
onsite  and  released  for  imrestricted  use. 

5.  No  action — ^Radioactive 
contamination  would  be  abandoned  in 
its  present  configuration  without  any 
additional  processing  or  stabilization. 
This  alternative  does  not  consider  any 


protective  measures,  such  as  land  use 
restrictions  or  other  institutional 
controls,  that  might  mitigate  or  prevent 
intrusion  into  the  waste  or  long-term 
release  and  transport  of  contamination 
in  the  environment.  (The  no-action 
alternative  is  only  included  for  the 
piupose  of  comparison  with  the  other 
alternatives.) 

The  EIS  will  evaluate  these  alternative 
decommissioning  approaches  with 
respect  to:  (1)  The  incremental  impact  to 
workers,  members  of  the  public,  and  the 
environment  both  radiological  and  non- 
radiological  resulting  from  each 
alternative;  and  (2)  the  costs  associated 
with  each  alternative.  The  EIS  will  also 
include  a  comparative  evaluation  of  the 
decommissioning  approaches  based  on 
the  associated  impacts  and  costs.  The 
evaluation  is  described  in  great  detail  in 
the  November  28, 1993,  Federal 
Register  notice  (58  FR  62384). 

EIS  Development  Schedule 

NRC  intends  to  prepare  and  issue  for 
public  comment  a  draft  EIS  in  March 
1996.  The  comment  period  would  be  for 
90  days.  The  final  EIS  is  scheduled  for 
publication  in  January  1997.  This 
schedule  has  b^n  delayed  because 
information  resulting  from  the  RI/FS  is 
needed  to  conduct  the  EIS  analyses. 
Further  delays  may  occur  if  needed 
information  is  not  submitted  in  a  timely 
manner.  Subsequent  to  completion  of 
the  final  EIS,  the  NRC  would  review  and 
act  on  a  license  amendment  from  the 
licensee  requesting  authorization  for 
decommissioning  the  site,  including  the 
decommissioning  plan  as  required  in  10 
CFR  40.42(d).  Depending  on  the 
resolution  of  the  licensee’s  financial 
restructuring  under  Chapter  11  of  the 
bankruptcy  code,  the  NRC  may 
terminate  or  postpone  development  of 
the  EIS. 

Dated  at  Rockville,  Maryland,  this  14th  day 
of  August  1995. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 

Michael  F.  Weber, 

Chief,  Low-Level  Waste  and  Decommissioning 
Projects  Branch.  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

(FR  Doc.  95-20639  Filed  8-18-95;  8:45  am) 
BILUNQ  CODE  759(M)1-P 


Advisory  Committee  on  the  Medical 
Uses  of  Isotopes:  Meeting  Notice 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  will  convene  a 


subcommittee  meeting  of  the  Advisory 
Committee  on  the  Medical  Uses  of 
Isotopes  (ACMUI)  cm  September  17, 18, 
and  29, 1995.  The  subject  of  the 
subcommittee  meeting  is  to  discuss 
draft  licensing  guidance  of  certain  types 
of  medical  use  to  be  incorporated  into 
Regulatory  Guide  10.8,  “Guide  for  the 
Preparation  of  Applications  for  Medical 
Use  Programs.”  The  schedule  for 
discussion  of  the  guidance  is  as  follows: 

(1)  Mobile  nuclear  medicine:  morning 
of  September  27, 1995; 

(2)  Radioactive  drug  therapy: 
afternoon  of  September  27, 1995; 

(3)  Remote  afterloading 
brachytherapy:  September  28, 1995;  and 

(4)  Manual  brachytherapy,  followed 
by  teletherapy  and  gamma  stereotactic 
radiosurgery:  September  29, 1995. 

OATES:  The  meeting  will  begin  at  8  a.m., 
on  September  27,  28,  and  29, 1995. 
ADDRESSES:  U.S.  Nuclear  Regulatory 
Commission,  Two  White  Flint  NorA, 
11545  Rockville  Pike,  Room  T2B1, 
Rockville,  MD  20852-2738. 

FOR  FURTHER  INFORMATION  CONTACT: 
Josephine  M.  Piccone,  Ph.D.,  U.S. 
Nuclear  Regulatory  Commission,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  MS  T8F5,  Washington,  DC 
20555,  Telephone  (301)  415-7270. 

For  administrative  information, 
contract  Torre  Taylor  at  (301)  415—7900. 

Conduct  of  the  Meetings 

1.  The  staff  is  seeking  ACMUI  input 
on  draft  medical  use  licensing  guidance 
currently  imder  development.  The 
ACMUI  subcommittee  does  not  intend 
to  accept  comments  form  members  of 
the  public  during  the  subcommittee 
meeting,  because  of  the  amount  of 
material  to  be  discussed  in  a  relatively 
short  timeframe.  The  proposed  licensing 
guidance  is  scheduled  to  be  published 
for  public  comment  in  early  1996. 

2.  The  transcripts  of  the  subcommittee 
meeting  will  be  available  for  inspection, 
and  copying,  for  a  fee,  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW., 
Lower  Level,  Washington,  DC  20555, 
(202)  634-3273,  on  or  about  October  20, 
1995. 

3.  Seating  for  the  public  will  be  on  a 
first-come,  first-served  basis. 

This  meeting  will  be  held  in 
accordance  with  the  Atomic  Energy  Act 
of  1954,  as  amended  (primarily  Se^on 
161a);  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  App);  and  the 
Commission’s  regulations  in  Title  10, 
U.S.  Code  of  Federal  Regulations,  Part  7. 

Dated:  August  15, 1995. 

Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 

[FR  Doc.  95-20640  Filed  8-18-95;  8:45  am) 
BILUNO  CODE  7S9(M)1-M 


poctotJ«o.50-2tq 

Itobraslca  Public  Power  District 
(Cooper  Nudeor  Station);  Revocation 
of  Ej^pUon 


Nebraska  Public  Power  District  (NPPD 
or  the  licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-46,  which 
authorizes  operation  of  the  Cooper 
Nuclear  Station  (CNS)  at  power  levels 
not  in  excess  of  2381  megawatts 
thermal.  The  facility  consists  of  a 
boiling  water  reactor  at  the  licensee’s 
site  in  Nemaha  County,  Nebraska.  The 
operating  license  provides,  among  other 
t^«,  that  CNS  is  suh)ect  to  all  i^es, 
regi^tions,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 


Title  10  of  the  Code  of  Federal 
Regulations,  §  50.48, 10  CFR  part  50, 
appendix  A,  Criterion  3,  and  10  CFR 
part  50,  Appendix  R,  establish 
requirements  and  design  criteria  for  fire 
protection  at  operating  nuclear  power 
plants.  Section  in.G  of  Appendix  R 
specifies  the  required  fire  protection 
fratures  necessary  to  assure  that  safe 
shutdown  of  the  plant  can  be  achieved 
in  the  event  of  a  postulated  fire.  On 
September  21, 1983,  the  NRC.granted 
several  exemptions  to  the  requirements 
of  10  CFR  50.48  and  10  CFR  part  50, 
Appendix  R,  for  CNS.  One  of  the 
exemptions  applied  specifically  to  the 
Critic^  Switchgear  Rooms  IF  and  IG  on 
the  932  foot  elevation  of  the  reactor 
building.  These  areas  were  considered 
to  not  meet  the  requirements  of  Section 
in.G.  of  Appendix  R,  because  3-hour 
rated  fire  barriers  were  not  provided  in 
the  heating,  ventilation,  and  air 
conditioning  (HVAC)  ducts  where  they 
penetrate  three-hour  rated  fire  walls. 

The  licensee  had  provided  IV^hour 
rated  dampers  in  the  ductworic  and  had 
committed  to  upgrade  one  electrical  bus 
duct  penetration  through  the  east  wall 
of  Critical  Switchgear  Room  IG  and 
through  the  common  wall  between  the 
two  switchgear  rooms  to  a  3-hour  rating. 
The  exemption  was  granted  by  the  staff, 
based  on  the  low  combustible  loading  in 
the  area,  the  automatic  detection  system 
provided,  and  the  commitment  to 
upgrade  the  electrical  bus  duct 
penetration  seals  to  3-hour  rated 


By  letter  dated  December  16, 1994, 
the  Nebraska  Public  Power  District 
submitted  revised  commitments  for  the 
fire  protection  program  at  CNS.  In  that 
letter,  the  licensee  also  proposed  to 
withdraw  the  exemption  from  the 
requirements  of  10  CFR  part  50, 
appendix  R,  for  the  critical  switchgear 


rooms  on  the  932  foot  elevation  of  the 
reactor  building. 

m 

The  NRC  staff  determines  the 
acceptability  of  existing  fire  area 
boundaries  based  on  information 
provided  in  the  Appendix  A  Fire 
Hazards  Analysis  for  that  facility,  the 
associated  NRC  fire  protection  safety 
evaluation  (SE),  and  the  positions 
documented  in  NRC  Generic  Lett«r  (GL) 
86-10,  “Implementation  of  Fire 
Protection  Requirements.” 

Generic  Letter  86-10  provides  NRC 
staff  interpretations  and  answers  to 
specific  questions  regarding 
iipplementation  of  Append  R 
requirements,  including  requiremmrts 
for  review  of  previously  reviewed  and 
approved  fire  boundaries.  The  GL 
identifies  that,  if  a  fire  area  boundary 
was  described  as  a  rated  barrier  in  &e 
Fire  Hazards  Analyds  (FHA)  for  that 
plant,  and  was  evcduated  and  accepted 
in  an  NRC  SE,  the  fire  area  bormd^ 
need  not  be  reviewed  as  part  of  the 
reanalysis  for  compliance  with  Section 
in.G  of  Appendix  R.  However,  The  GL 
guidance  also  provides  that  if  all 
penetrations  in  the  previously  reviewed 
fire  boundaries  were  not  explicitly 
addressed  in  the  aforementioned 
analyses,  an  evaluation  of  those 
penetrations  should  be  performed  to 
confirm  that  the  boundary  will 
withstand  the  hazards  to  which  it  corild 
be  exposed  in  compliance  with 
ApjMndixR. 

The  subject  fire  area  boundary  was 
identified  as  a  rated  fire  barrier  in  the 
Appendix  A  FHA  for  CNS  submitted  on 
Mandi  31, 1977.  The  existing 
configuration  of  the  barrier  was 
accepted  by  the  NRC  staff  in  its  fire 
protection  SE  on  May  23, 1979,  based 
on  certain  commitments  that  were 
subsequently  met.  However,  the 
electrical  bus  duct  penetrations  through 
the  east  wall  of  Critical  Switchgear 
Room  IG  and  through  the  common  wall 
between  the  two  switchgear  rooms  were 
not  specifically  identified  and  analyzed 
in  the  1977  FHA;  therefore,  the  licensee 
performed  a  separate  evaliiation  to 
demonstrate  that  the  fire  boundary  is 
capable  of  withstanding  the  hazards  to 
wfoch  it  could  be  exposed,  consistent 
with  the  guidance  of  GL  86-10. 

In  NPPD’s  December  16, 1994, 
submittal,  the  licensee  stated  that  the 
fire  area  boundary  separating  the 
redundant  critical  switchgear  rooms  on 
the  932  foot  elevation  of  the  reactor 
building  has  been  analyzed  in 
accordance  with  the  guidance  of 
Appendix  A  to  NRC  Branch  Technical 
Position  9.5-1, 10  CFR  part  50, 
Appendix  R  and  GL  86-10.  The 


engineering  evaluations  performed  by 
the  licensee  conclude  that  the  barrier 
and  its  penetrations  can  withstand  the 
hazards  to  which  they  could  be  exposed 
and  therefore,  provide  adequate 
protection  for  redundant  safe  shutdown 
systems  located  in  the  critical 
switchgear  rooms  on  opposite  sides  of 
the  baiter.  On  the  basis  of  diese 
evaluations,  the  licensee  has  concluded 
that  the  existing  fire  boundary 
configuration  is  acceptable  and  that  the 
electrical  bus  duct  penetrations  do  not 
need  to  be  upgraded  to  a  3-hour  rating. 

The  NRC  ^aff  has  reviewed  the 
licensee’s  justification  for  withdrawal  of 
the  exemption.  The  staff  finds  that  the 
licensee  has  conformed  with  the 
applicable  staff  positions  identified  in 
GL  86-10  regarctog  the  evaluation  of 
previously  accepted  fire  area  boundaries 
for  compliance  with  App>endix  R  and 
concludes  that  the  previously  approved 
exemption  is  not  needed. 


Accordingly,  the  Commission  has 
determined  that  the  specific  exemption 
firom  10  CFR  part  50,  Appendix  R, 
Section  III.Gm  granted  on  September  21, 
1983,  for  the  fire  area  boimdaries  for 
Critical  Switchgear  Rooms  IF  and  IG  is 
hereby  revoked  in  that  it  is  no  longer 

necessary.  _ 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
revoking  of  this  exemption  will  have  no 
significant  effect  on  the  quality  of  the. 
human  environment  (60  FR  41907).  This 
revocation  of  exemption  is  effective 
upon  issuance. 

Dated  at  Rockville.  MD,  this  14th  day  of 
August  1995. 

For  the  Nuclear  Regulatory  Commission. 
Jack  W.  Roe. 

Director,  Division  of  Reactor  Projects  lU/IV. 
Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc  95-20638  Filed  8-18-95;  8:45  am] 

eaUNQ  CODE  7S90-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Notice  of  Request  for  Review  of  the 
Revised  Information  Collection,  SF 
3106  and  SF  3106A 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35),  this  notice 
annotmces  a  request  for  review  of  a 
revised  information  collection.  Standard 
Forms  3106  and  3106A  are  used  by 
former  Federal  employees  who 
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contributed  to  the  Federal  Employee’s  • 
Retirement  System  to  receive  a  refund  of 
retirement  d^uctions  and  any  other 
money  to  their  credit  in  the  Retirement 
fund. 

There  are  estimated  to  be  81,000 
respondents  for  SF  3106  and  40,500 
respondents  for  SF  3106A.  It  takes 
approximately  27  minutes  to  complete 
SF  3106  and  6  minutes  to  complete  SF 
3106A.  The  annual  burden  for  SF  3106 
is  36,450  and  the  annual  burden  for  SF 
3106A  is  4,050. 

For  copies  of  this  proposal,  contact 
Doris  R.  Benz  on  (703)  908-8564. 

DATES:  Comments  on  this  proposal 
should  be  received  within  thirty  (30) 
calendar  days  from  the  date  of  &is 
publication. 

ADDRESSES:  Send  or  deliver  comments 
to — 

Daniel  A.  Green,  Chief,  FERS  Division, 
Retirement  and  Insvurance  Service, 

U.S.  Office  of  Personnel  Management, 
1900  E  Street,  NW.  Room  4429, 
Washington,  DC  20415 
and 

Joseph  Lackey,  OPM  Desk  Officer, 

Office  of  Information  emd  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW.,  Room  10235, 
Washington,  DC  20503. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Mary  Beth  Smith-Toomey,  Management 
Services  Division,  (202)  606-0623. 

U.S.  Office  of  Personnel  Management. 
Lorraine  A.  Green, 

Deputy  Director. 

(FR  Doc.  95-20644  Filed  8-18-95;  8:45  am] 
BIUINO  CODE  632S-01-M 

Notice  of  Request  for  Review  of  a 
Revised  Information  Collection 
Standard  Form  3112 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35),  this  notice 
aimoimces  a  request  for  review  of  a 
revised  information  collection.  Standard 
Form  3112,  CSRS/FERS  Documentation 
in  Support  of  Disability  Retirement 
Application,  collects  information  firom 
applicants  for  disability  retirement  so 
that  OPM  can  determine  whether  to 
approve  a  disability  retirement. 

Standard  Form  3112  supersedes  SF 
2824  and  SF  3105,  Docmnentation  in 
Support  of  Disability  Retirement 
Application  (CSRS  &  FERS). 


Approximately  12,100  Standard  Form 
3112,  SF  3112A  and  SF  3112C  will  be 
completed  annually.  The  SF  3112A 
requires  approximately  30  minutes  to 
complete  and  the  SF  3112C  requires 
approximately  60  minutes  to  complete. 
The  annual  burden  is  12,775  hours. 

For  copies  of  this  proposal,  contact 
Doris  R.  Benz  on  (703)  908-8564. 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
September  20, 1995. 

ADDRESSES:  Send  or  deliver  comments 
to— 

Lorraine  E.  Dettman,  Chief,  Retirement 
and  Insurance  Group,  Operations 
Support  Division,  U.S.  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Room  3349,  Washington,  DC 
20415 
and 

Joseph  Lackey,  OPM  E)esk  Officer, 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW.,  Room  10235, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Mary  Beth  Smith-Toomey,  Management 
Services  Division,  (202)  606-0623. 

U.S.  Office  of  Personnel  Management. 
Lorraine  A.  Green,  ^ 

Deputy  Director. 

(FR  Doc.  95-20643  Filed  8-18-95;  8:45  am) 
BILUNG  CODE  6320-01-M 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-36103;  File  No.  SR-Amex- 
95-06] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of.  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No.  2  to  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc., 
Relating  to  Options  on  the  Morgan 
Stanley  Real  Estate  Investment  Trust 
Index 

August  14, 1995. 

I.  Introduction  and  Background 

On  February  16, 1995,  the  American 
Stock  Exchange,  Inc.  ("Amex”  or 
“Exchange”)  submitted  to  the  Securities 
and  Exchange  Commission  (“SEC”  or 
“Commission”),  pursuant  to  Section 
19(b)(1)  of  the  Swnirities  Exchange  Act 
of  1934  (“Act”),^  and  Rule  19b— 4 
thereunder ,2  a  proposed  rule  change  to 

'  15  U.S.C  78s(b)(l)  (1998). 

2 17  ant  240.19b-4  (1994). 


list  and  trade  options  on  the  Morgan 
Stemley  REIT  Index  (“REIT  Index”).  On 
March  9, 1995,  the  Exchange  filed 
Amendment  No.  1  to  its  proposal.^ 

Notice  of  the  proposal  appeared  in  the 
Federal  Register  on  March  23, 1995.'* 

No  comments  were  received  on  the 
proposed  rule  change  set  forth  in  the 
Notice.  On  May  16, 1995,  the  Exchange 
filed  Amendment  No.  2  to  its  proposal.® 
This  order  apprdves  the  Exchange’s 
proposal,  as  amended. 

II.  Description  of  the  Proposal 
A.  General 

The  Amex  proposes  to  list  and  trade 
standardized  options  on  the  REIT  Index, 
a  capitalization  weighted  index 
developed  by  Morgan  Stanley  &  Co. 
Incorporated  (“Morgan  Stanley”) 
comprised  of  real  estate  investment 
trusts  (“REITs”)  ®  which  are  traded  on 
the  Amex,  and  the  New  York  Stock 
Exchange,  Inc.  (“NYSE”),  or  are  traded 
through  the  facilities  of  the  Nasdaq 
system  and  are  reported  Nasdaq 
national  market  (“NM”)  securities.  In 
addition,  the  Amex  proposes  to  amend 
its  Rule  902C(d)  to  include  the  REIT 
Index  in  the  disclaimer  provisions  of 
that  rule.  The  REIT  Index  represents  a 
portfolio  of  the  largest  and  most  actively 
traded  REITs,  and  is  designed  to  provide 
a  broad  measure  of  real  estate  equity 
performance.  The  Index  does  not 

^  Amendment  No.  1  provides  additional 
information  regarding  the  Index  components,  and 
states  that  the  Exchange  will  file  with  the 
Commission  pursuant  to  Section  19(h)(1)  of  the  Act 
should  the  number  of  component  securities  in  the 
Index  exceed  116.  See  letters  from  Claire  P. 

McGrath,  Managing  Director  and  Special  Counsel, 
Derivatives  Securities,  Amex,  to  Michael  Walinskas, 
Branch  Chief,  Division  of  Market  Regulation, 
Commission,  dated  March  6  and  March  9, 1995 
(“Amendment  No.  1”). 

'*  Securities  Exchange  Act  Release  No.  35511 
(March  17, 1995),  60  FR  15316. 

’  Letter  from  Claire  P.  McGrath,  Managing 
Director  and  Special  Counsel,  Derivative  S^urities, 
Amex,  to  Michael  Walinskas  Branch  Chief,  Decision 
of  Market  Regulation,  Commission,  dated  May  16, 
1995  (“Amendment  No.  2”).  Amendment  No.  2 
provides  additional  clarifying  information  regarding 
the  Index,  including  the  number  of  Index 
components  that  are  eligible  for  standardized 
options  trading,  strike  price  intervals,  and  position 
limits.  Id. 

°  REITs  are  frnancial  vehicles  that  allow  investors 
to  pool  funds  for  participation  in  real  estate 
ownership  of  Hnancing.  REITs  are  subject  to  special 
tax  treatment  and  are  exempt  from  corporate  level 
tax  if  they  meet  certain  qualifications.  These 
qualifications  include,  but  are  not  limited  to,  the 
distribution  of  95%  of  taxable  income:  that  five  or 
fewer  individuals  cannot  own  more  than  50%  of  the 
shares;  that  over  10%  to  total  assets  cannot  be  sold 
in  one  year;  and  that  at  last  75%  of  taxable  income 
be  derived  bom  real  estate  in  the  form  of,  for 
example,  rents,  mortgages,  or  gains  from  the  sale  of 
real  estate.  All  compionents  on  the  Index  will  be 
REITs  as  that  term  is  defined  in  Sections  856 
through  860  of  the  Internal  Revenue  Code,  26  U.S.C. 
856-60  (1988  ft  Supp.  1993).  See  Amendment  No. 

1,  supra  note  3. 
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include  healthcare  REITs,  real  estate 
operating  companies  or  partnerships,  or 
REITs  that  invest  primarily  in  real  estate 
mortgages  or  real  estate  debt  seciurities. 

B.  Composition  of  the  Index 
The  RETT  Index  conforms  with 
Exchange  Rule  901C,  which  specifies 
criteria  for  inclusion  of  stocks  in  an 
index  on  which  standardized  options 
will  be  traded.  In  addition,  Morgan 
Stanley  has  included  in  the  Index  only 
those  REITs  that  meet  the  following 
standards:  (1)  a  minimum  market 
capitalization  of  $100  million;  (2)  a 
market  price  of  at  least  $7.50  for  the 
majority  of  business  days  during  the 
three  calendar  months  preceding  the 
date  of  selection  (as  measured  by  the 
lowest  closing  price  reported  in  any 
market  in  whic^  the  component  security 
traded  on  each  of  the  subject  days);  (3) 
trading  voliune  in  the  component 
security  of  at  least  1.2  million  ^ares 
during  the  preceding  six  months;  (4) 
each  component  security  must  be  traded 
on  the  Amex,  NYSE  or  must  be  a 
Nasdaq  NM  security;  and  (5)  no 
component  security  will  represent  more 
than  25%  of  the  weight  of  the  Index,  nor 
will  the  five  highest  weighted 
component  securities  in  the  Index,  in 
the  aggregate,  account  for  more  than 
50%  of  the  weight  of  the  Index.  The 
criteria  set  forth  above  are  the  same  as 
or  exceed  many  of  the  criteria 
established  for  the  expedited  listing  of 
options  on  stock  industry  indexes 
pursuant  to  Exchange  Rule  901C. 
Commentary  .02. 

When  it  created  the  Index,  Morgan 
Stanley  identified  87  REITs  that  meet  or 
exceed  the  listing  criteria.  Eighty  of  the 
REIT  stocks  currently  trade  on  the 
NYSE,  four  trade  through  the  Nasdaq 
system,  and  three  on  the  Amex.  The 
Index  is  capitalization  weighted  and 
will  be  calculated  continuously  using 
last  sale  prices. 

As  of  tne  close  of  trading  on  April  24, 
1995,  the  Index  was  valued  at  195.1.’'  As 
of  the  close  of  trading  on  February  10, 
1995,  the  market  capitalizations  of  the 
individual  securities  in  the  Index 
ranged  fiom  a  high  of  $1.1  billion 
(Security  Capital  Industrial)  to  a  low  of 
$103.4  million  (Equity  Inns  Inc.),  with 
a  mean  and  median  of  $359  million  and 
$279  million,  respectively.  The  total 
market  capitalization  of  the  securities  in 
the  Index  was  $31  billion.  The  total 
nmnber  of  shares  outstanding  for  the 
REITs  in  the  Index  ranged  from  a  high 
of  69.5  million  shares  (Security  Capital 
Industrial)  to  a  low  of  7.5  million  shares 


^  See  Amendment  No.  2,  Supra  note  5.  The  Index 
divisor  was  initially  determined  to  yield  a 
benchmark  value  of  200  on  December  31, 1994. 


(JDN  Realty),  the  90-day  lowest  price 
per  share  of  securities  in  the  Index,  for 
a  90-day  period  preceding  February  10, 
1995,  ranged  from  a  high  of  $33.25 
(Kimco  Realty)  to  a  low  of  $8.75 
(Berkshire  Realty).  In  addition,  for  a 
120-day  period  preceding  February  10, 
1995,  the  average  daily  trading  volume 
of  the  REITs  in  the  Index  ranged  from 
a  high  of  142,138  shares  (RFS  Hotel 
Investments)  to  a  low  of  10,359  shares 
(Property  TR  America),  with  the  mean 
and  median  being  39,167  and  31,937 
shares,  respectively.  Lastly  no  one  REIT 
accounted  for  more  than  3.41%  of  the 
Index’s  total  value  (Security  Capital 
Industrial  and  Simon  Property  Group), 
and  the  percentage  weighting  of  the  five 
largest  issues  in  the  Index  accoimted  for 
15.42%  of  the  Index’s  value.  The 
percentage  weighting  of  the  lowest 
weighted  component  was  .31%  of  the 
Index  (Equity  Inns),  and  the  percentage 
weighting  of  the  five  smallest  issues 
accounted  for  1.87%  of  the  Index’s 
value. 

Seventy-nine  out  of  the  87  securities 
in  the  Index,  representing  90.8%  of  the 
number  of  securities  in  the  Index,  and 
95.67%  of  its  value,  are  eligible  for 
standardized  options  trading  (foiu  of  the 
79  options  eligible  securities  ciurently 
underlie  exchange-listed  options).  The 
eight  components  that  do  not  meet 
options  eligibility  standards  account  for 
only  9.2%  of  the  munber  of  seciurities  in 
the  Index,  and  4.33%  of  its  value.^ 

C.  Maintenance 

The  Exchange  will  be  responsible  for 
maintaining  the  Index  once  trading 
begins.  To  maintain  the  Index,  the 
Exchange  will  review  the  component 
securities  on  a  quarterly  basis  to  ensure 
that  the  Index  continues  to  represent 
only  the  largest  and  most  actively  traded 
RETTs.  After  the  close  of  trading  on  the 
last  business  day  of  December,  March, 
June,  and  September,  all  publicly  traded 
equity  REITs  (except  healthcare  REITs, 
real  estate  operating  companies  or 
partnerships,  or  REITs  that  invest 

‘Id.  Amex  Rule  915  provides  criteria  for  potential 
underlying  securities  for  put  or  call  option 
contracts.  These  criteria  include:  a  minimum  of  7 
million  shares  of  the  underlying  security  which  are 
owned  by  persons  other  than  those  required  to 
report  their  security  holdings  under  S^tion  16(a] 
of  the  Act;  a  minimum  of  2,000  holders  in  the 
underlying  security;  trading  volume  of  at  least  2.4 
million  sh^s  in  the  preceding  12  months;  a  market 
price  per  share  of  the  underlying  security  of  at  least 
$7.5  for  the  majority  of  business  days  during  the 
three  calendar  months  preceding  the  date  of 
selection;  and  the  issuer  is  in  compliance  with 
applicable  requirements  of  the  Act.  Amex  Rule  915, 
Commentary  .01.  The  word  .“security”  may  be 
broadly  interpreted  to  mean  any  equity  security  as 
defined  in  Rule  3all-l  under  the  Act,  17  CFR 
240.3all-l  (1994)  (dehnition  of  the  term  “equity 
security”).  Amex  Rule  915,  Commentary  .03. 


primarily  in  real  estate  mortgage  or  real 
estate  debt  securities)  will  be  reviewed 
to  see  if  they  meet  the  criteria  outlined 
above.  After  the  close  of  trading  on  the 
third  Friday  of  January,  April,  July,  and 
October,  the  Exchange  will  add  to  the 
Index  all  those  REITs  that  meet  the 
criteria  described  above  for  initial 
inclusion  in  the  Index  and  that  are  not 
currently  in  the  Index. 

At  the  same  time  as  REITs  are  added 
to  the  Index,  REITs  that  do  not  meet 
certain  separate  maintenance  criteria 
will  be  removed  fiom  the  Index.  The 
maintenance  criteria  for  the  component 
securities  are:  (1)  A  minimum  market 
capitalization  of  $75  million;  (2)  a 
market  price  of  at  least  $5.00  for  the 
majority  of  business  days  during  the 
three  calendar  months  preceding  the 
date  of  selection,  as  measured  by  the 
lowest  closing  price  reported  in  any 
market  in  which  the  component  secmity 
traded  on  each  of  the  subject  days;  and 
(3)  trading  voliune  in  the  component 
security  of  at  least  900,000  shares 
during  the  preceding  six  months. 

It  is  anticipated  that  the  munber  of 
components  in  the  REIT  Index  will 
increase  as  more  real  estate  investment 
companies  enter  the  public  market,  and 
those  currently  in  the  public  market 
grow  in  size  and  trading  volume. 
However,  if  the  number  of  component 
securities  in  the  Index  shall  increase  to 
more  than  116  or  decrease  to  fewer  than 
58,  the  Exchange  has  stated  that  it  will 
file  with  the  Commission  pursuant  to 
Section  19(b)(1)  of  the  Act  to  obtain 
additional  approval  for  such  Index.^ 

The  number  of  component  stocks  in 
the  Index  shall  remain  fixed  between 
quarterly  reviews  except  in  the  event  of 
certain  types  of  corporate  actions  such 
as  a  merger  or  takeover  which  warrants 
the  removal  of  a  component  security 
from  the  Index  prior  to  its  quarterly 
review.^"  If  such  an  event  occurs,  Ae 
divisor  shall  be  recalculated  to  ensure 
continuity  of  the  Index’s  value. 


‘  See  Amendment  No.  1,  supra  note  3. 

'"Although  the  Amex  is  responsible  for 
maintaining  the  Index,  Morgan  Stanley  has  stated 
that  it  may  desire  to  consult  with  the  Amex  (or  that 
the  Amex  may  desire  to  consult  with  Morgan 
Stanley)  concerning  possible  changes  to  the  Index 
components  ufKtn  the  occurrence  of  certain 
corporate  events  that  may  occur  between  quarterly 
reviews.  Events  that  might  warrant  such  a 
reconHguration  could  include  non-cash  dividends, 
stock  splits,  rights  offerings,  stock  distributions, 
reorganizations,  recapitalizations,  and  other  similar 
events.  Letter  horn  Robin  Roger,  Vice  President  and 
Counsel,  Morgan  Stanley,  to  Michael  Walinskas, 
Branch  Chief,  Division  of  Market  Regulation, 
Conunission,  dated  June  22, 1995.  For  a  description 
of  procedures  attendant  to  such  consultations,  see 
id.,  and  infra  Section  II.I.,  Surveillance. 
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D.  Index  Calculation  and  Applicable 
Exchange  Rules 

The  REIT  Index  is  market 
capitalization  weighted,  where  the 
Index  value  is  calculated  by  multiplying 
the  primary  exchange  regular  way  last 
sale  price  of  each  component  security 
by  its  niunber  of  shares  outstanding, 
adding  the  sums  and  dividing  by  the 
current  index  divisor.  Given  that  a  REIT 
is  required  to  distribute  at  least  95%  of 
its  taxable  income,  much  of  a  REIT’s 
value  is  reflected  in  its  dividend 
distributions.  As  a  total  return  index, 
the  REIT  Index  will  reflect  the  value  of 
the  regular  cash  dividends  of  its 
component  securities  by  reinvesting 
such  dividends  into  the  Index  portfolio. 
Therefore,  at  the  close  of  trading  each 
day,  the  prices  of  component  securities 
which  will  trade  “ex-dividend”  the  next 
day  will  be  adjusted  (downward)  by  the 
value  of  the  dividend  amount  to  reflect 
the  price  impact  on  the  stock  as  it  trades 
without  (“ex”)  the  dividend  on  the 
following  day.  The  divisor  is  then 
adjusted  to  ensure  continuity  of  the 
Index  value.  The  Index  divisor  was 
initially  set  to  )deld  a  benchmark  value 
of  200  on  December  31, 1994.  Similar  to 
other  stock  index  values  published  by 
the  Exchange,  the  value  of  the  Index 
will  be  calculated  continuously  and 
disseminated  every  15  seconds  over  the 
Consolidated  Tape  Association’s 
Network  B. 

E.  Contract  Specifications  and 
.  Applicable  Exchange  Rules 

The  proposed  options  on  the  Index 
will  be  Eim)pean  style  (j.e.,  exercises 
permitted  at  expiration  only),  and  cash 
settled.  Standanl  option  trading  hours 
(9:30  a.m.  to  4:10  p.m.  New  York  time) 
will  apply.  The  Index  multiplier  will  be 
100.  The  strike  price  interval  will  be 
five  points  for  full-value  Index  options 
when  the  Index  is  above  200.^1 

'The  Exchange  plans  to  list  options 
series  with  expirations  in  the  three  near- 
term  calendar  months  and  in  the  two 
additional  calendar  months  in  the 
January  cycle.  In  addition,  long-term 
options  on  either  a  full-value  or  a 
reduced-value  Index  level  having  up  to 
36  months  until  expiration  may  be 
traded.12  Expiration  intervals  for  both 
full-value  and  reduced-value  long-term 
options  will  not  be  less  than  six  months. 

Amex  Rules  900C  through  980C  will 
apply  to  the  trading  of  option  contracts 
based  on  the  Index.  'These  rules  address, 
among  other  things,  siirveillance, 
exercise  prices,  and  position  limits.  'The 
Exchange  has  designated  the  Index  a 


"  For  a  description  of  otner  strike  price  intervals, 
see  infra  text  accompanying  note  13. 

See  infra  Section  II.G. 


Stock  Index  Option  vmder  Rule  90lC(a) 
and  a  Stock  Index  Industry  Group  imder 
Rule  900C(b)(l).  Pursuant  to  Rule 
903C(b),  the  ^change  proposes  to  list 
near-the-money  (i.e.,  within  ten  points 
above  or  below  the  current  index  value) 
option  series  on  the  Index  at  2  V2  point 
strike  (exercise)  price  intervals  when  the 
value  of  the  Index  is  below  200  points.^^ 

F.  Settlement 

The  options  on  the  REIT  Index  will 
expire  on  the  Saturday  following  the 
third  Friday  of  the  expiration  month. 

The  last  trading  day  in  an  expiring 
option  series  will  normally  be  the 
second  to  last  business  day  preceding  ■ 
the  Saturday  following  the  third  Friday 
of  the  expiration  month  (normally  a 
Thursday).  Trading  in  expiring  options 
will  cease  at  the  close  of  trading  on  the 
last  trading  day. 

The  exercise  settlement  value  for  all 
of  the  Index’s  expiring  options  will  be 
calculated  based  upon  the  primary 
exchange  regular  way  opening  sale 
prices  for  the  component  stocks.  In  the 
case  of  secmities  traded  through  the 
Nasdaq  system,  the  first  reported  regular 
way  sale  price  will  be  used.  If  any 
component  stock  does  not  open  for 
trading  on  its  primary  market  on  the  last 
trading  day  before  expiration,  then  the 
prior  day’s  last  sale  price  will  be  used 
in  the  calculation. 

G.  Listing  of  Long-Term  Options  on  the 
Full-Value  or  Reduced-Value  REIT 
Index 

Longer  term  option  series  having  up 
to  36  months  to  expiration  may  be 
traded.  In  lieu  of  such  long-term  options 
on  a  full-value  Index  level,  the 
Exchange  may  instead  list  long-term, 
reduced-value  put  and  call  options 
based  on  one-tenth  (1/lOth)  &e  Index’s 
full-value.  In  either  event,  the  interval 
between  expiration  months  for  either  a 
full-value  or  reduced-value  long-term 
option  will  not  be  less  than  six  months. 
The  trading  of  any  long-term  options  are 
subject  to  the  same  rules  which  govern 
the  trading  of  all  the  Exchange’s  index 
options,  including  sales  practice  rules, 
margin  requirements  and  floor  trading 
procedures,  and  all  options  will  have 
European  style  exercise.  As  discussed 
below,  position  limits  on  reduced-value 
long-term  REIT  Index  options  will  be 
equivalent  to  the  position  limits  for 
regular  (full-value)  Index  options  and 


Amendment  No.  2,  supra  note  5.  Strike  price 
intervals  at  2Mt  points  for  long-term  reduced-value 
Index  options  would  apply  when  the  reduced-value 
Index,  ^ich  is  one-tenUi  the  value  of  the  full-value 
Index,  is  below  200  points.  Telephone  conversation 
between  Claire  P.  McGrath,  Managing  Director  and 
Special  Counsel,  Derivatives  Secmities,  Amex,  and 
Francois  Mazur,  Staff  Attorney,  Division  of  Market 
Regulation,  Commission  on  August  8, 1995. 


would  be  aggregated  with  such  options 
(thus,  a  position  limit  of  10,500 
contracts  on  the  same  side  of  the  market 
for  full-value  Index  options  would  be 
equivalent  to  a  position  limit  for  the 
reduced- value  Index  options  of  105,000 
contracts  on  the  same  side  of  the 
market). 

H.  Position  and  Exercise  Limits,  Margin 
Requirements,  and  Trading  Halts 

Because  the  Index  is  classified  as  a 
“Stock  Index  Industry  Group”  under 
Amex  rules,^'*  Exchange  rules  that  are 
applicable  to  the  trading  of  options  on 
narrow-based  indexes  will  apply  to  the 
trading  of  REIT  Index  options  and  long¬ 
term  Index  options.  Specifically, 
Exchange  rules  governing  margin 
requirements,^^  position  and  exercise 
limits,*®  and  trading  halt  procedures 
that  are  applicable  to  the  trading  of 
narrow-based  index  options  will  apply 
to  options  traded  on  the  Index.  For 
purposes  of  determining  whether  a 
given  position  in  reduced-value  long¬ 
term  Index  options  complies  with 
applicable  position  and  exercise  limits, 
positions  in  the  reduced-value  long¬ 
term  Index  options  will  be  aggregated 
with  positions  in  the  full-value  Index 
options.  For  these  purposes,  ten 
reduced-value  contracts  will  equal  one 
full-value  contract. 

/.  Surveillance 

Surveillance  procedures  currently 
used  to  monitor  trading  in  each  of  the 
Exchange’s  other  index  options  will  also 
be  used  to  monitor  trading  in  options  on 
the  REIT  Index.  In  addition,  the 
Intermarket  Surveillance  Group 
Agreement  (“ISG  Agreement”),  dated 
July  14, 1983,  as  amended  January  29, 


Amex  Rule  900C(bKl). 

'’’Pursuant  to  Amex  Rule  462,  the  minimum 
margin  requirements  for  short  Index  options 
positions  will  be  100%  of  the  option  premium  plus 
20%  of  the  underlying  aggregate  Index  value,  less 
any  out-of-the-money  amount,  with  a  minimum 
requirement  of  the  options  premium  plus  10%  of 
the  underlying  aggregate  Index  value. 

’■The  Exchange  expects  that  the  review  required 
by  Rule  904C(c)  relating  to  position  limits  for  Stock 
Index  Industry  Groups  will  result  in  a  position  limit 
of  10,500  contracts  on  the  same  side  of  the  tharket 
with  respect  to  options  on  the  Index.  See 
Amendment  No.  2,  supra  note  5.  Pursuant  to  Amex 
Rule  905C,  exercise  limits  for  the  Index  options  also 
will  be  10,500  contracts  on  the  same  side  of  the 
market.  The  Exchange  may  determine,  pursuant  to 
Rules  904C(c)  and  905C,  that  lower  exercise  and 
position  limits  are  warranted. 

Pursuant  to  Amex  Rule  91SC.  the  trading  on  the 
Amex  of  Index  options  may  be  halted  or  suspended 
when  trading  has  been  halted  or  suspended  in  the 
primary  markets  for  any  combination  of  underlying 
stocks  accounting  for  20%  or  more  of  the  current 
group  value. 
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1990,  will  be  applicable  to  the  trading 
of  options  on  the  Index.^^ 

Morgan  Stanley  also  has  established 
special  procedures  in  connection  with 
the  possibility  that  Morgan  Stanley  may 
consult  with  the  Amex,  or  the  Amex 
may  consult  with  it,  regarding 
appropriate  changes  in  the  Index 
constituency  in  the  event  of  certain 
corporate  events  affecting  a  RETT  issuer. 
Specifically,  such  consultations  will  be 
effected  at  Morgan  Stanley  only  by  a 
person  or  persons  assigned  to  the  REITs 
industry  within  the  capital  markets 
group  of  the  Investment  Banking 
Division.  That  person  or  those  persons 
filling  such  position  or  positions  and 
engaged  in  the  consultation  with  the 
Amex  will  be  on  the  non-sales  and  non¬ 
trading  side  of  the  firm.  In  addition, 
persons  engaged  in  consultations  with 
the  Amex  will  be  subject  to  certain 
procedures  limiting  the  dissemination 
of  such  information  within  Morgan 
Stanley,  and  in  particular  will  be 
prohibited  from  relaying  any 
information  concerning  sudi 
consultations  to  the  sales  and  trading 
side  of  the  firm.  Persons  involved  in 
consultations  with  the  Amex  will  not  be 
allowed  to  trade  personally  in  the  shares 
of  the  specific  RETT  issuer  imder 
discussion,  nor  in  the  Amex  listed 
option  derived  firom  the  Index,  from  the 
time  consultation  is  imdertaken  imtil 
two  days  following  pubUc 
dissemination  of  information 
concerning  the  decision  to  include  or 
exclude  the  issuer  from  the  Index. 


i*Tbe  Amex  is  a  member  of  the  ISG,  which  was 
formed  on  July  14, 1983  to,  among  other  things, 
coordinate  more  eKactively  surveillance  and 
investigative  information  sharing  arrangements  in 
the  stock  and  options  markets.  See  Intermarket 
Surveillance  Group  Agreement,  July  14, 1983.  The 
most  recent  amendment  to  the  Agreement, 
which  incorporates  the  cwiginal  agreement  and  all 
antendments  made  thereafter,  was  signed  by  ISG 
members  on  January  29, 1990.  See  Swond 
Amendment  to  the  Intermarket  Surveillance  Group 
Agreement,  January  29, 1990.  The  members  of  the 
ISG  are:  the  Amex;  the  Boston  Stock  Exchange,  Inc.; 
the  Chicago  Board  Options  Exchange,  Inc.;  the 
Chicago  Stock  Exchange,  Inc.;  the  National 
Association  of  Securities  Dealers,  Inc.  (“NASD”); 
the  NYSE;  the  Pacific  Stock  Exchange,  Inc.;  and  the 
Philadelphia  Stock  Exchange,  Inc.  Because  of  the 
potential  opportunities  for  trading  abuses  involving 
stock  index  futures,  stock  options,  and  the 
underlying  stock,  and  the  need  for  greater  sharing 
of  surveilbmce  information  for  these  potential 
intermarket  trading  abuses,  the  major  stock  index 
futures  exchanges  (e.g.,  the  Chicago  Mercantile 
Exchange  and  the  Chicago  Board  of  Trade)  joined 
the  ISG  as  affiliate  members  in  1990. 

’‘Letter  from  Robin  Roger,  dated  June  1, 1995, 
supra  note  10.  Morgan  Stanley  will  place  on  its 
Watch  List  those  RETT  issuers  which  have  been  the 
subject  of  consultation  between  Morgan  Stanley  and 
the  Amex  where  such  consultations  have  resulted 
in  a  decision  to  add  or  delete  the  issuer  from  the 
Index.  The  Watch  List  is  used  as  a  device  to  trigger 
the  monitoring  of  trading  and  reviewing  of  research 
relating  to  certain  companies  to  avoid  actual  and 


m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  of  the 
Act.2o  Specifically,  the  Commission 
finds  that  the  trading  of  REIT  Index 
options,  including  full-value  and 
reduced-value  RHT  long-term  options, 
will  serve  to  promote  the  public  interest 
and  help  to  remove  impediments  to  a 
free  and  open  securities  market  by 
providing  investors  with  a  means  of 
hedging  exposure  to  market  risk 
associated  with  REFT  securities.^! 

Nevertheless,  the  trading  of  options 
on  the  REIT  Index,  including  full-value 
and  reduced-value  long-term  Index 
options,  raises  several  concerns  related 
to  index  design,  customer  protection, 
surveillance,  and  market  impact.  The 
Commission  believes,  for  the  reasons 
discussed  below,  that  the  Amex  has 
adequately  addressed  these  concerns. 

A.  Index  Design  and  Structure 

The  Commission  finds  that  the  RETT 
Index  is  a  narrow-based  index.  The 
REIT  Index  currently  is  composed  on  87 
securities,  all  of  which  are  REIT 
stocks.22  Accordingly,  the  Commission 
believes  that  it  is  appropriate  for  the 


potential  conflicts  of  interest.  Morgan  Stanley 
represents  that  it  will  arrange  a  mechanism 
which  an  Amex  employee,  as  well  as  a  Morgan 
Stanley  employee,  will  notify  Morgan  Stanley  of  an 
addition  to,  or  deletion  from,  the  Index  to  ensure 
an  adjustment  to  the  Watch  List  Id. 

*“15  U.S.C  78f(b)(5)  (1988). 

*’  Pursuant  to  Section  6(b)(5)  of  the  Act,  the 
Commission  must  predicate  approval  of  any  new 
option  proposal  upon  a  finding  that  the 
introduction  of  such  new  derivative  instrument  is 
in  the  public  interest  Such  a  finding  would  he 
difficult  for  a  derivative  instrument  that  served  no 
hedging  or  other  economic  function,  because  any 
benefits  that  might  be  derived  market 
participants  likely  would  be  outweighed  by  the 
potential  for  manipulation,  diminished  public 
confidence  in  the  integrity  of  the  markets,  and  other 
valid  regulatory  concerns.  In  this  regard,  the  trading 
of  listed  index  options  and  full-value  and  reduced- 
value  long-term  options  on  the  RETT  Index  will 
provide  investors  with  a  hedging  vehicle  that 
should  reflect  the  overall  movement  of  RETT 
securities  in  the  U.S.  securities  markets.  The 
Commission  also  believes  that  these  Index  options 
will  provide  investors  with  a  means  by  which  to 
make  investment  decisions  in  the  REIT  sector  of  the 
U.S.  securities  markets,  allowing  them  to  establish 
positions  or  increase  existing  positions  in  such 
markets  in  a  cost-efiective  manner.  Moreover,  the 
Commission  believes  that  the  reduced-value  long¬ 
term  REIT  Index  options  will  serve  the  needs  of 
retail  investors  by  providing  them  with  the 
opportunity  to  use  a  long-term  option  to  hedge  their 
portfolios  from  long-term  market  moves  at  a 
reduced  cost. 

**The  reduced-value  RETT  Index,  which  is 
composed  of  the  same  component  securities  as  the 
Index,  is  identical  to  the  REIT  Index,  except  that  it 
is  calculated  by  dividing  the  Index  value  by  ten. 


Amex  to  apply  its  rules  governing 
narrow-based  index  options  to  trading 
in  the  Index  options. 

The  Commission  also  finds  that  the 
large  capitalizations,  liquid  markets, 
and  relative  weightings  of  the  Index’s 
component  securities  significantly 
minimize  the  potential  for  manipulation 
of  the  Index.  First,  the  majority  of  the 
components  that  comprise  the  Index  are 
actively  traded,  with  a  mean  and 
median  average  daily  trading  voliune  of 
39,167  and  31,937  shares,  respectively. 
Second,  the  market  capitalizations  of 
the  securities  in  the  Index  are  very  large, 
ranging  from  a  high  of  $1.1  billion  to  a 
low  of  $103.4  million,  as  of  February  10, 
1995,  with  the  mean  and  median  being 
$359.3  million  and  $279.2  million, 
respectively.  Third,  the  Index  is 
comprised  of  87  component  securities, 
and  no  one  particular  security  or  group 
of  securities  dominates  the  Index. 
Specifically,  no  individual  REIT 
comprises  more  than  3.41%  of  the 
Index,  and  the  percentage  weighting  of 
the  five  largest  issues  in  the  Index 
accoimt  for  15.42%.  Fourth,  79  out  of 
the  87  securities  in  the  Index, 
representing  95.67%  of  the  Index’s 
v^ue,  are  eligible  for  standardized 
options  trading  (four  of  the  79  options 
eligible  securities  currently  underlie 
exchange-listed  options).23  Fifth,  should 
the  number  of  component  securities 
increase  to  more  than  116  or  fall  to 
fewer  than  58,  as  determined  by  the 
inclusion  and  maintenance  criteria 
described  above,  the  Exchange  will  file 
with  the  Commission  pursuant  to 
Section  19(b)(1)  of  the  Act  to  obtain 
additional  approval  for  such  Index.  This 
will  help  to  protect  against  material 
adverse  changes  in  the  composition  and 
design  of  the  Index  that  mi^t  adversely 
affect  the  Amex’s  obligations  to  protect 
investors  and  to  maintain  fair  and 
orderly  markets  in  REIT  Index  options 
and  long-term  Index  options.  Sixth,  the 
Index  will  be  calculated  continuously 
using  last  sale  prices.  This  will  further 
reduce  the  potential  for  manipulation  of 
the  value  of  the  Index.  Finally,  the 
Commission  believes  that  the  existing 
mechanisms  to  monitor  trading  activity 
in  those  securities,  as  discussed  below, 
vvill  help  to  deter,  as  well  as  detect, 
such  illegal  activity. 

B.  Customer  Protection 

The  Commission  believes  that  a 
regulatory  system  designed  to  protect 
public  customers  must  be  in  place 
before  the  trading  of  sophisticated 


**  Amendment  No.  2,  supra  note  5.  The  eight 
components  that  do  not  meet  options  eligibility 
standards  account  for  only  4.33%  of  the  Index’s 
value.  Id. 
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financial  instruments,  such  as  RETT 
Index  options  (including  full-value  and 
reduced-value  long-term  Index  options), 
can  commence  on  a  national  securities 
exchange.  The  Commission  notes  that 
the  trading  of  standardized,  exchange- 
traded  options  occurs  in  an 
environment  that  is  designed  to  ensiue, 
among  other  things,  that:  (l)^The  special 
risks  of  options  are  disclosed  to  public 
customers:  (2)  only  investors  capable  of 
evaluating  and  be^ng  the  risks  of 
options  trading  are  engaged  in  such 
trading;  and  (3)  special  compliance 
procedures  are  applicable  to  options 
accounts.  Accordingly,  because  the 
Index  options  and  fodex  long-term 
options  will  be  subject  to  the  same 
regulatory  regime  as  the  other 
standardized  options  ciurently  traded 
on  the  Amex,  the  Commission  believes 
that  adequate  safeguards  are  in  place  to 
ensure  the  protection  of  investors  in 
REIT  Index  options  and  full-value  and 
reduced-value  long-term  Index  options. 

C.  Surveillance 

The  Commission  believes  that  a 
smveillance  sharing  agreement  between 
an  exchange  proposing  to  list  a  security 
index  derivative  product  and  the 
exchange(s)  trading  the  securities 
underlying  the  derivative  product  is  an 
important  measiue  for  surveillance  of 
the  derivative  and  imderlying  securities 
markets.  Such  agreements  ensme  the 
availability  of  information  necessary  to 
detect  and  deter  potential 
manipulations  and  other  trading  abuses, 
thereby  making  the  security  index 
product  less  readily  susceptible  to 
manipulation.^'*  In  this  regard,  the 
NYSE,  Amex,  and  NASD,  which 
cxirrently  are  the  primary  market^  for 
the  REITs  comprising  the  Index,  are  all 
members  of  the  ISG,  which  provides  for 
the  exchange  of  all  necessary 
surveillance  information.^®  Further,  the 
Commission  believes  that  the 
procedures  Morgan  Stanley  has 
established  in  connection  with  possible 
consultations  between  itself  and  the 
Amex  provide  further  assurances  that 
the  Index  will  not  be  susceptible  to 
manipulation.^® 

D.  Market  Impact 

The  Commission  believes  that  the 
listing  and  trading  on  the  Amex  of 
options  on  the  RKT  Index,  including 
full-value  and  reduced-value  long-term 
Index  options,  will  not  adversely  afiect 
the  imderlying  securities  markets. 


24  Securities  Exchange  Act  Release  No.  31243 
(September  28, 1992),  57  FR  45829. 

See  supra  note  18  and  accompanying  text. 

See  supra  note  19  and  accompanying  text. 

In  addition,  the  Amex  and  the  Options  Price 
Reporting  Authority  (“OPRA")  have  stated  that  they 


First,  as  described  above,  no  one 
secTirity  dominates  the  Index.  Second, 
the  Exchange’s  listing  and  maintenance 
criteria  should  ensure  that  the 
component  securities  generally  will  be 
actively-traded,  highly  capitalized 
securities.28  Third,  the  10,500  contract 
position  and  exercise  limits  applicable 
to  Index  options  and  long-term  Index 
options  will  serve  to  minimize  potential 
manipulation  and  market  impact 
concerns.  Fourth,  the  risk  to  investors  of 
contra-party  non-performance  will  be 
minimized  because  the  Index  options 
and  Index  long-term  options  will  be 
issued  and  guaranteed  by  The  Options 
Clearing  Corporation  just  like  any  other 
standardized  option  trading  in  the 
United  States. 

Lastly,  the  (Commission  believes  that 
settling  expiring  RETT  Index  options 
(including  full-value  and  reduced-value 
Index  long-term  options)  based  on  the 
opening  prices  of  component  securities 
is  consistent  with  the  Act.  As  noted  in 
other  contexts,  valuing  options  for 
exercise  settlement  on  expiration  based 
on  opening  prices  rather  than  closing 
prices  may  help  to  reduce  adverse 
effects  on  markets  for  securities 
imderlying  options  on  the  Index. 

E.  Accelerated  Approval  of  Amendment 
No.  2 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  to  the 
Exchange’s  proposed  rule  change  prior 
to  the  thirtieth  day  after  the  date  of 


have  the  necessary  systems  capacity  to  support 
those  new  series  of  index  options  that  would  result 
horn  the  introduction  of  options  and  long-term 
options  on  the  REIT  Index.  See  letter  horn  Edward 
Cook,  ]r..  Managing  Director,  Information 
Technology,  Amex,  to  Michael  Walinskas,  Branch 
Chief,  Division  of  Market  Regulation.  Commission, 
dated  May  2, 1995;  and  letter  from  Joseph  P. 
Corrigan,  Executive  Director,  OPRA,  to  Michael 
Walinskas,  Branch  Chief.  Division  of  Market 
Regulation,  Commission,  dated  May  23, 1995. 

^sThe  Commission  notes  that  although  90.8%  of 
the  Index’s  components  currently  are  options 
eligible,  the  Exchange's  proposed  maintenance 
criteria  do  not  require  a  minimum  percentage  of 
components  to  be  options  eligible  sectirities.  The 
Amex  maintenance  criteria  will  require  for  each 
component,  however,  that  it  have  a  minimum 
market  capitalization  of  $75  million,  a  market  price 
of  at  least  $5.00  for  specified  periods,  and  a  trading 
volume  of  at  least  900,000  shares  during  the 
preceding  six  months.  These  criteria  are  generally 
consistent  with  the  Amex’s  generic  narrow-based 
index  option  maintenance  listing  standards.  See 
Securities  Exchange  Act  Release  No.  34157  (June  3, 
1994),  59  FR  30062.  The  Conunission  also  notes 
that  the  Index  is  made  up  of  a  large  number  of 
securities  (currently  87),  and  that  the  eight 
component  securities  that  are  not  options  eligible, 
representing  9.2%  of  the  number  of  securities  in  the 
Index,  account  for  only  4.33%  of  the  Index  value. 
See  supra  Section  ILB.,  Composition  of  the  Index. 
Therefore,  the  Commission  believes  that  the  listing 
and  trading  of  RETT  Index  options  will  not  have  an 
adverse  market  impact. 

See  Securities  Exchange  Act  Release  No.  30944 
(July  21, 1992),  57  FR  33376. 


publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Amendinent  No.  2 
serves  to  clarify  the  Exchange’s  proposal 
by  providing  additional  information, 
including  the  number  of  Index 
components  that  are  eligible  for 
standardized  options  trading,  strike 
price  intervals,  and  position  limits. 
Accordingly,  the  Oimmission  finds  that 
no  new  regulatory  issues  are  raised  by 
Amendment  No.  2.  Therefore,  the 
Ckunmission  believes  it  is  consistent 
with  Sections  19(b)(2)  and  6(b)(5)  of  the 
Act  to  approve  Amendment  No.  2  to  the 
Exchange’s  proposal  on  an  accelerated 
basis. 

IV.  Solicitation  of  Comments 
Interested  persons  are  invited  to 

submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 

2.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Ckimmission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  (Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
(Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  ^ptember  11, 1995. 

V.  Conclusion 

For  the  reasons  set  forth  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  'with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  Section 
6(b)(5).3o 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (SR-Amex-95- 
06),  as  amended,  is  approved. 

For  the  Ckunmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.®’ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  95-20641  Filed  8-18-95;  8:45  am] 
BILUNO  CODE  SOIIMII-M 


2®  15  U.S.C.  78f(b)(5)  (1988). 

2’  17  CFR  200.30-3(a)(12)  (1994). 
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specific  Noise  Compatibility  Measiues 
may  be  required  and  an  FAA  decision 
on  the  request  may  require  an 
environmental  assessment  of  the 
proposed  action.  Approval  does  not 
constitute  a  commitment  by  the  FAA  to 
financially  assist  in  the  implementation 
of  the  program  nor  a  determination  that 
all  measures  cover^  by  the  program  are 
eligible  for  grant-ih-aid  funding  from  the 
FAA  under  the  Airport  and  Airway 
Improvement  Act  of  1982,  as  amended. 
Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  Ehvision 
Office  in  Hawthorne,  California. 

The  city  of  Palm  Springs  submitted  to 
the  FAA  on  March  3, 1994,  the  noise 
exposure  maps,  descriptions,  and  other 
dociunentation  produced  during  the 
noise  compatibility  planning  study 
conducted  from  September  23, 1993 
through  July  18, 1995.  The  Palm  Springs 
Regional  Airport  noise  exposure  maps 
were  determined  by  FAA  to  be  in 
compliance  with  applicable 
requirements  on  November  28, 1994. 
Notice  of  this  determination  was 
published  in  the  Federal  Register  on  , 
December  16, 1994. 

The  Palm  Springs  Regional  Airport 
study  contained  a  proposed  Noise 
Compatibility  Program  comprised  of 
actions  designed  to  phased 
implementation  by  airport  management 
emd  adjacent  jurisdictions  from  the  date 
of  study  completion  to  the  yetir  1999.  It 
was  requested  that  the  FAA  evaluated 
and  approve  this  material  as  a  Noise 
Compatibility  Program  as  described  in 
section  104(b)  of  the  Act.  The  FAA 
began  its  review  of  the  program  on 
January  26, 1995  and  was  required  by  a 
provision  of  the  Act  to  approve  or 
disapprove  the  program  within  180-days 
(other  than  the  use  of  new  flight 
procedures  for  noise  control).  Failure  to 
approve  or  disapprove  such  program 
within  the  180-day  period  shall  be 
deemed  an  approval  of  such  program. 

The  submitted  program  contained 
twenty-six  (26)  proposed  actions  for 
noise  mitigation  on  and  off  the  airport. 
The  FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  part  150  have  been  satisfied.  The 
overall  program,  therefore,  was  approval 
by  the  Associate  Administrator  for 
Airports  effective  July  26, 1995. 

Outright  approval  was  granted  for 
twenty-four  (24)_of  the  twenty-six  (26) 
specific  program  measures.  One  (1) 
measure  approved  the  use  of  NB  AA 
departure  procedures  while  the  use  of 
Advisory  Circular  91-53A  denature 
procedrire  for  air  carrier  aircraft  was 
disapproved  pending  submission  of 
additional  information.  The  other 


measure  was  deferred  pending  further 
review  of  flight  procedures  imder  the 
provisions  of  Section  104(b)  of  the 
aviation  Safety  and  Noise  Abatement 
Act  of  1979  (as  amended).  The  approved 
measures  included  such  items  as 
encourage  noise  abatement  departxire 
profiles  by  jets;  encourage  delayed 
application  of  taxing  threat  imtil  aligned 
with  runway  centerline;  maintain 
continued  restrictions  on  engine 
maintenance  runups;  continue  short 
approaches  to  R/W31L  by  northeast 
arrivals;  build  a  noise  berm  along  the 
south  side  of  Vista  Chino;  extend  noise 
wall  on  west  side  of  Rimway  13R-31L; 
retain  compatible  land  uses  around  the 
airport  within  the  60  CNEL;  amend 
several  parcels  in  the  General  Plan  from 
residential  to  commercial  or 
professional;  adopt  land  use 
compatibihty  guidelines  for 
discretionary  review  of  projects  within 
the  60  CNEL;  rezone  several  existing 
parcels  from  residential  to  professional 
or  commercial;  amend  subffivision 
regulations  to  provide  for  the  dedication 
of  aviation  easements  and  filing  of  fair 
disclosure  agreements  for  subdivisions 
within  the  airport  combining  zoning 
boundary;  conduct  an  acoustical  study 
of  recently  built  homes  within  the  67- 
70  CNEL;  amend  building  codes  setting 
forth  sound  insulation  standards  for  vise 
within  the  airport  combining  zones; 
offer  a  sound  insulation  program  for 
existing  single  family  homes  within  the 
65  CN^;  acquire  homes  and  vacant  lots 
inside  future  runway  protection  zones 
and  within  the  65  CNEl.;  through  site 
plan  review,  encourage  development  of 
properties  north  and  south  of  airport  to 
screen  adjacent  homes  (north)  and 
school  (south)  frnm  ground  noise; 
maintain  a  complaint  response  system, 
and  review  and  update  Noise  Exposure 
Maps  and  the  Noise  Compatibility 
Program  as  necessary. 

These  determinations  are  set  forth  in 
detail  in  the  Record  of  Approval 
endorsed  by  the  Associate 
Administrator  for  Airports  on  July  25, 
1995.  The  Record  of  Approval,  as  well 
as  other  evaluation  materials,  and  the 
documents  comprising  the  submittal  are 
available  for  review  at  the  FAA  office 
listed  above  and  at  the  administrative 
offices  of  the  Palm  Springs  Regional 
Airport,  Palm  Springs,  California. 

Issued  in  Hawthorne,  California  on  August 
4, 1995. 

Herman  C.  Bliss, 

Manager,  Airports  Division,  AWP-600, 
Western-Pacific  Region. 

[FR  Doc.  95-20677  Filed  8-18-95;  8:45  am) 
BHJJNQ  CODE  4S10-13-II 


Aviation  Ruiemaking  Advisory 
Committee;  Maintenance  issues — New 
Task;  Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  new  task  assignment 
for  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC). 


SUMMARY:  Notice  is  given  of  a  new  task 
assigned  to  and  accepted  by  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  This  notice  informs 
the  public  of  the  activities  of  ARAC 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  J.  Leonelli,  Assistant 
Executive  Director  for  Air  Carrier/ 
General  Aviation  Maintenance  Issues, 
Flight  Standards  Service  (AFS-300),  800 
Independence  Avenue  SW., 

Washington,  DC  20591,  telephone:  (202) 
267-3546;  fax:  (202)  267-5230. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  FAA  has  established  an  Aviation 
Rulemaking  Advisory  Committee  to 
provide  advice  and  recommendations  to 
the  FAA  Administrator,  through  the 
Associate  Administrator  for  Regulation 
and  Certification,  on  the  full  range  of 
the  FAA’s  rulemaking  activities  with 
respect  to  aviation-related  issues.  This 
includes  obtaining  advice  and 
recommendations  on  the  FAA’s 
commitment  to  harmonize  its  Fedei^ 
Aviation  Regulations  ff^'AR)  and 
practices  with  its  trading  partners  in 
Europe  and  Canada. 

One  area  ARAC  deals  with  is  air 
carrier/general  aviation  maintenance 
issues.  These  issues  involve  mechanic 
certification  and  approved  training 
schools  outlined  in  parts  65  and  147 
and  the  maintenance  standards  for  parts 
23,  25,  27,  29,  31,  33,  and  35  aircraft, 
engines,  propellers,  and  their 
component  parts  and  parallel  provisions 
in  parts  21,  43,  91, 121, 125, 127, 129, 
133, 135,  and  137  of  the  Federal 
Aviation  Regulations,  which  are  the 
responsibility  of  the  FAA  Director, 
Flight  Standards  Service. 

The  Task 

This  notice  is  to  inform  the  public 
that  the  FAA  has  asked  ARAC  to 
provide  advice  and  recommendation  on 
the  following  task: 

Recommend  disposition  of  comments  made 
to  Notice  of  Proposed  Rulemaking  No.  94-27, 
which  proposes  to  amend  the  Federal 
Aviation  Regulations  that  prescribe  the 
certification  and  training  requirements  for 
mechanics  and  repairmen. 
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The  FAA  also  has  asked  the  ARAC 
determine  if  rulemaking  action  (e.g., 
final  rule,  withdrawal)  should  be  taken, 
or  advisory  material  should  be  issued.  If 
so,  ARAC  has  been  asked  to  prepare  the 
necessary  docmnents,  including 
economic  analysis,  to  justify  and  carry 
out  its  recommendation(s). 

ARAC  Acceptance  of  Task 

ARAC  has  accepted  the  task  and  has 
chosen  to  assign  it  to  the  existing  Part 
65  Working  Group.  The  working  grpup 
serves  as  staff  to  ARAC  to  assist  ARAC 
in  the  analysis  of  the  assigned  task. 
Working  group  recommendations  must 
be  reviewed  and  approved  by  ARAC.  If 
ARAC  accepts  the  working  group’s 
leconunendations,  it  forward  them  to 
the  FAA  as  ARAC  recommendations. 

Woiidng  Group  Activity 

The  Part  65  Working  Group  is 
expected  to  comply  with  the  procedures 
adopted  by  ARAC.  As  part  of  the 
procedines,  the  worki^  group  is 
expected  to: 

1.  Recommend  a  work  plan  for 
completion  of  the  task,  including  the 
rationale  supporting  such  a  plan,  for 
consideration  at  the  meeting  of  ARAC  to 
consider  air  carrier/general  aviation 
maintenance  issues  held  following 
publication  of  this  notice. 

2.  Give  a  detailed  conceptual 
presentation  of  the  proposed 
recommendations,  prior  to  proceeding 
with  the  work,  stat^  in  item  3  below. 

3.  For  each  task,  draft  appropriate 
regulatory  docmnents  with  supporting 
economic  and  other  required  analyses, 
and/or  any  other  related  guidance 
material  or  collateral  documents  the 
working  group  determines  to  be 
appropriate;  or,  if  new  or  revised 
requirements  or  compliance  methods 
are  not  recommended,  a  draft  report 
stating  the  rationale  for  not  making  such 
recommendations. 

4.  Provide  a  status  report  at  each 
meeting  of  ARAC  held  to  consider  air 
carrier/general  aviation  maintenance 
issues. 

Participation  in  the  Working  Group 

TTie  Part  65  Working  Group  is 
composed  of  experts  having  an  interest 
in  the  assigned  task.  A  working  group 
member  need  not  be  a  representative  of 
a  member  of  the  full  committee. 

An  individual  who  has  expertise  in 
the  subject  matter  and  wishes  to  become 
a  member  of  the  working  group  should 
write  to  the  person  listed  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT  expressing  the  desire, 
describing  Us  or  her  interest  in  the  task, 
and  stating  the  expertise  he  or  she 
would  bring  to  the  working  group.  The 


request  will  be  reviewed  by  the  assistant 
chair,  the  assistant  executive  director, 
and  the  working  group  chair,  and  the 
individual  will  be  advised  whether  or 
not  the  request  can  be  accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  ARAC  are  neces.sary  and  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law. 

Meetings  of  ARAC  will  be  open  to  the 
public,  except  as  authorized  by  section 
10(d)  of  the  Federal  Aviation  Committee 
Act.  Meetings  of  the  Part  65  Worldng 
Group  will  not  be  open  to  the  public, 
except  to  the  extent  that  individuals 
With  an  interest  and  expertise  are 
selected  to  petrticipate.  No  public 
annoimcement  of  working  group 
meetings  will  be  made.  ' 

Issued  in  Washington,  DC,  on  August  14, 
1995. 

Frederick  ).  Leonelli, 

Assistant  Executive  Director  for  Air  Carrier/ 
General  Aviation  Maintenance  Issues, 
Aviation  Rulemaking  Advisory  Committee. 
[FR  Doc.  95-20683  Filed  8-18-95;  8:45  am] 
BILLMG  CODE  4S10-13-M 


Notice  of  Intent  To  Rule  on  Application 
To  impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Albert  J.  Ellis  Airport,  Jacksonville,  NC 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  fiom  a  PFC  at  Albert  J.  Ellis 
Airport,  Jacksonville,  North  Carolina 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Oi^ibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  September  20, 1995. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Atlanta  Airports 
District  Office,  Campus  Building,  1701 
Coliunbia  Avenue,  Sviite  2-260,  College 
Park,  GA  30337-2747. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  D.  Barrett, 
Director  of  Aviation,  Albert  J.  Ellis 
Airport  at  the  following  address:  Mr.  D. 
Barrett,  Director  of  Aviation,  Albert  J. 


Ellis  Airport,  264  A.  J.  Ellis  Airport 
Road,  Richlands,  North  Carolina  28574. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Onslow 
County,  North  Carolina  imder  section 
158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Walter  Bauer,  Program  Manager, 
Atlanta  Airports  District  Office,  C^pus 
Building,  1701  Colmnbia  Avenue,  Suite 
2-260,  Atlanta,  Georgia,  30337-2747, 
telephone  nmnber  (404)  305-7142.  llie 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  fium  a  PFC  at 
Albert  J.  Ellis  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  August  9, 1995,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  firom  a  PFC 
submitted  by  Onslow  County,  North 
Carolina  w€is  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
November  11, 1995. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date: 
December  1, 1995 

Proposed  charge  expiration  date:  August 
24, 1998 

Total  estimated  PFC  revenue: 
$714,712.00 

Brief  description  of  proposed  projects: 

1.  Preparation  of  PFC  Application. 

2.  Recover  Local  Share  From  AIP  10, 
11, 12,  &  13. 

3.  Interactive  Training  System. 

4.  Maintenance  Bay  and  Passenger 
Lift  Storage  Facility. 

5.  Terminal  Emergency  Auxiliary 
Power. 

6.  National  Storm  Water  Pollution  Act 
Plan. 

7.  Rehabilitate  Airport  Beacon. 

8.  High  Intensity  Runway  Lights. 

9.  Rimup  Aprons. 

10.  Rehabilitate  Service  Road. 

11.  Sanitary  Sewer  Line. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  NONE 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
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person  may,  upon  request,  inspect  the 
application,  notice  and  other  docvunents 
germane  to  the  appUcation  in  person  at: 
Albert  J.  Ellis  AirpoA,  264  A.  j.  Ellis 
Airport  Road,  Richlands,  North 
Carolina. 

Issued  in  Atlanta,  Georgia  on  August  9, 
1995. 

Dell  T.  Jemigan, 

Manager,  Atlanta  Airports  District  Office, 
Southern  Region. 

[FR  Doc.  95-20678  Filed  8-18-95;  8:45  am] 
BILUNQ  CODE  4910-13-M 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Philadelphia  international  Airport, 
Philadelphia,  Pennsylvania 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  Impose  and  use  the 
revenue  from  a  PFC  at  Philadelphia 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  September  20, 1995. 
ADDRESSES:  Comments  on  this 
appUcation  may  be  mailed  or  deUvered 
in  tripUcate  to  the  FAA  at  the  following 
address:  Mr.  L.W.  Walsh,  Manager, 
Harrisburg  Airports  District  Office,  3911 
Hartzdale  Drive,  Suite  1,  Camp  Hill, 
Pennsylvania  17011. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mary  Rose 
Loney,  Director  of  Aviation  for  the  City 
of  Philadelphia  at  the  following  address: 
Philadelphia  International  Airport, 
Terminal  E,  Philadelphia,  Pennsylvania 
19153. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Philadelphia  imder  section  158.23  of 
Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  L.W.  Walsh,  Manager  Harrisbiug 
Airports  District  Office,  3911  Hartzdale 
Drive,  Suite  1,  Camp  Hill,  Pennsylvania 
17011,  (717)  730-2835.  The  appUcation 
may  be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  pubUc 


comment  on  the  appUcation  to  impose 
and  use  the  revenue  from  a  PFC  at 
Philadelphia  International  Airport 
vmder  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
ReconciUation  Act  of  1990)  (PubUc  Law 
101-508)  and  Part  158.  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  August  2, 1995,  the  FAA 
determined  that  the  appUcation  to 
impose  and  use  the  revenue  firom  a  PFC 
submitted  by  the  City  of  Philadelphia 
was  substantially  complete  within  the 
requirements  of  Section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  appUcation,  in  whole  or 
in  part,  no  later  ffian  November  14, 

1995. 

The  following  is  a  brief  overview  of 
the  appUcation. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date: 
September  1, 1992 

Proposed  charge  expiration  date:  August 
31, 1997 

Total  estimated  PFC  revenue: 
$116,700,000 

Brief  description  of  proposed  project: 
Design  and  construction  of  a  new 
commuter  runway  8-26  at 
Philadelphia  International  Airport. 
Class  or  classes  of  air  carriers  which 
the  pubUc  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ACTO)  Filing 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
appUcation  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York,  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  appUcation,  notice 
and  other  documents  germane  to  the 
appUcation  in  person  at  the 
Philadelphia  International  Airport. 

Issued  in  Jamaica,  New  York  on  August  14, 
1995. 

Anthony  P.  Spera, 

Manager,  Airports  Division,  Eastern  Region. 
[FR  Doc.  95-20679  Filed  8-18-95;  8:45  am] 
BILUNO  CODE  4910-13-M 


Airborne  Supplemental  Navigation 
Equipment  Using  the  Global 
Positioning  System  (GPS) 

agency:  Federal  Aviation 
Administration. 

ACTION:  Notice  of  availabiUty  for  pubUc 
comment. 

SUMMARY:  This  notice  annotmces  the 
availabiUty  of  and  request  comments  on 


a  proposed  Technical  Standard  Order 
pertaining  to  airborne  supplemental 
navigation  equipment  using  the  global 
positioning  system  (GPS).  The  proposed 
TSO  prescribes  the  minimum 
performance  standards  that  airborne 
supplemental  area  navigation 
eqmpment  using  the  GPS  must  meet  to 
be  identified  with  the  marking  “TSO- 
Cl29a.” 

DATES:  Comments  must  identify  the 
T^  file  number  and  be  received  on  or 
before  November  14, 1995. 

ADDRESSES:  Send  all  comments  on  the 
proposed  technical  standard  order  to: 
Technical  Programs  and  Continued 
Airworthiness  Branch,  AIR-120, 

Aircraft  Engineering  Division,  Aircraft 
Certification  Service — ^File  No.  TSO- 
Cl29a,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591.  Or 
deUver  comments  to:  Federal  Aviation 
Administration,  Room  804,  800 
Independence  Avenue  SW., 

Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Bobbie  J.  Smith,  Technical 
Programs  and  Continued  Airworthiness 
Branch,  AIR-120,  Aircraft  Engineering 
Division,  Aircraft  Certification  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW,, 

Washington,  DC  20591,  Telephone  (202) 
267-9546. 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  Usted  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  desire 
to  the  above  specified  address. 
Comments  received  on  the  proposed 
technical  standard  order  may  Im 
examined,  before  and  after  the  comment 
closing  date,  in  Room  804,  FAA 
Headquarters  Building  (FOB-lOA),  800 
Independence  Avenue,  SW., 
Washington,  E)C  20591,  weekdays 
except  Federal  hoUdays,  between  8:30 
a.m.  and  4:30  p.m.  All  communications 
received  on  or  before  the  closing  date 
for  comments  specified  above  will  be 
considered  by  the  Director  of  the 
Aircraft  Certification  Service  before 
issuing  the  final  TSO. 

Background 

This  revision  of  the  original  version  of 
TSO-C129  corrects  typographical  errors 
and  clarifies  issues  that  appUcants 
foimd  to  be  ambiguous.  The  revision 
also  incorporates  lemguage  to 
accommodate  all  deviations  that  have 
been  granted  since  the  original  TSO  was 
released  in  December  of  1992.  The  only 
changes  to  requirements  are  that  the 
software  standard  has  been  upgraded  to 
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the  latest  revision  of  RTCA/DO-178B, 
“Software  (Considerations  in  Airborne 
Systems  and  Equipment  (Certification.” 
This  standard  was  adopted  by  the  FAA 
in  January  of  1993  and  will  eventually 
be  incorporated  into  all  TSO’s. 

The  b^ic  TSO  provides  minimum 
operational  performance  standaids  for 
airborne  supplemental  navigation 
equipment  using  the  Global  Position 
System  (GPS). 

Incorporated  within  this  standard  are 
equipment  characteristics  that  should  be 
useful  to  users,  designers, 
manufacturers,  and  installers  of  GPS 
navigation  equipment.  Additional 
information  necessary  for  the  use  of  this 
TSO  is  contained  in  RTCA  Inc. 
document  niimber  RT(CA/DO-208, 
“Minimum  Operational  Performance 
Standards  for  Airborne  Supplemental 
Navigation  Equipment  Using  Global 
Positioning  System  (GPS).” 

How  to  Obtain  Copies 

A  copy  of  the  proposed  TSO-Cl29a 
may  be  obtained  by  contacting  “For 
Fu^er  Information  (Contact.”  (Copies  of 
RTCA  Document  No.  00-208, 
“Minimvun  Operational  Performance 
Standards  for  Airborne  Supplemental 
Navigation  Equipment  Using  Global 
Positioning  System  (GPS),”  may  be 
purchased  from  RT(^,  Iiic.,  1140 
Connecticut  Avenue  NW.,  Suite  1020, 
Washington,  DC  20036-4001. 

Issued  in  Washington,  DC,  on  August  11, 
1995. 

Abbas  A.  Rizvi, 

Acting  Manager,  Aircraft  Engineering 
Division,  Aircraft  Certification  Service. 

[FR  Doc.  95-20684  Filed  8-18-95;  8:45  am] 
BIUJNQ  CODE  4tlO-13-M 


Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  CFR  Part 
236 

Pursuant  to  Title  49  CFR  Part  235  and 
49  U.S.C.  App.  26,  the  following 
railroads  have  petitioned  the  Federal 
Railroad  Administration  (FRA)  seeking 
approval  for  the  discontinuance  or 
modification  of  the  signal  system  or 
relief  from  the  requirements  of  Title  49 
CFR  Part  236  as  detailed  below. 

Block  Signal  Application  (BS-AP)-No. 
3362 

Applicants:  Dallas,  (Carland  and 
Northeastern  Railroad  Company 
Mr.  J.D.  Ventrcek,  (Ceneral  Manager, 
425  N.  Fifth  Street,  (Carland,  Texas 
75040 


St.  Louis  and  Southwestern  Railway 
Company 

Mr.  J.A.  Turner,  Engineer — Signals, 
Southern  Pacific  Building,  One 
Market  Plaza,  San  Francisco, 
(California  94105 

The  Dallas,  Garland  and  Northeastern 
Railroad  (Company  (DGNO)  and  the  St. 
Louis  and  Southwestern  Railway 
Company  (SSW)  jointly  seek  approval  of 
the  proposed  discontinuance  and 
removal  of  Hunt  Interlocking,  milepost 
714.2,  in  Greenville,  Texas,  where  a 
single  main  track  of  the  DGNO,  crosses 
at  grade,  a  single  main  track  of  the  SSW. 
The  proposed  changes  include  removal 
of  the  four  automatic  interlocked 
signals,  removal  of  the  four  associated 
inoperative  approach  signals,  and 
installation  of  manually  operated  gates 
normally  lined  across  ^e  SSW  trackage. 

The  reason  given  for  the  proposed 
changes  is  that  traffic  density  no  longer 
requires  the  need  for  an  interlocking  at 
this  location. 

BS-AP-No.  3363 

Applicant:  (CSX  Transportation, 
Incorporated 

Mr.  D.G.  Orr,  (Chief  Engineer — ^Train 
Control,  500  Water  Street  (S/C  J- 
350),  Jacksonville,  Florida  32202 
(CSX  Transportation,  Incorporated 
((CSX)  seeks  approval  of  the  proposed 
discontinuance  and  removal  of 
“Altamont”  Interlocking,  milepost 
BA223.4  and  “Wilson”  Interlocking, 
milepost  222.3,  near  Altamont, 
Maryland,  Cumberland  (Coal  Business 
Unit,  Mountain  Subdivision;  consisting 
of  the  discontinuance  and  removal  of 
nine  controlled  signals,  the  conversion 
of  three  power-operated  switches  to 
hand  operation,  and  the  installation  of 
two  automatic  block  signals  near 
milepost  223.5. 

The  reason  given  for  the  proposed 
changes  is  to  retire  facilities  no  longer 
required  for  present  day  operations. 

BS-AP-No.  3364 

Applicant:  CSX  Transportation, 
Incorporated 

Mr.  D.G.  Orr,  (Chief  Engineer — ^Train 
Control,  500  Water  Street  (S/C  J- 
350),  Jacksonville,  Florida  32202 
(CSX  Transportation,  Incorporated 
(CSX)  seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
traffic  control  system,  on  the  single 
main  track,  between  milepost  BBl.8  and 
BB4.9,  near  Cincinnati,  Ohio,  Louisville 
Division,  Cincinnati  Terminal 
Subdivision;  consisting  of  the 
discontinuance  and  removal  of 
automatic  block  signals  1915  and  1916, 
and  conversion  of  the  main  track  to  a 
yard  track  governed  by  Rule  105. 


The  reason  given  for  the  proposed 
changes  is  that  the  track  is  no  longer 
used  for  through  traffic,  since  Conrail 
has  abandoned  its  Riverside  Yard. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  groimds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety, 

FRA,  400  Seventh  Street,  S.W„ 
Washington,  D.C.  20590  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  D.C.  on  August  16, 
1995. 

Phil  Olekszyk, 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Proffxjm  Implementation. 
(FR  Doc.  95-20674  Filed  8-18-95;  8:45  ami 
MLUNQ  CODE  4S10-06-P 


[BS-AP-NO.  3338] 

Wheeling  and  Lake  Erie  Railway 
Company;  Public  Hearing 

The  Wheeling  &  Lake  Erie  Railway 
Company  has  petitioned  the  Federal 
Railroad  Administration  (FRA),  seeking 
approval  of  the  proposed 
discontinuance  and  removal  of  the 
traffic  control  system  on  the  single  main 
track  of  the  Bellevue  Line  between 
Spencer,  Ohio,  milepost  92.0  and 
Bellevue,  Ohio,  milepost  54.5,  a 
distance  of  approximately  37.5  miles. 

This  proceeding  is  identified  as  FRA 
Block  Signal  Application  Number  3338. 

FRA  has  issued  a  public  notice 
seeking  comments  of  interested  parties 
and  has  conducted  a  field  investigation 
in  this  matter.  After  examining  the 
proposal,  field  report,  and  letters  of 
protest,  the  FRA  has  determined  that  a 
public  hearing  is  necessary  before  a 
final  decision  is  made  on  this  proposal. 

Accordingly,  a  public  hearing  is 
hereby  set  for  10  a.m.  on  Tuesday, 
September  26, 1995,  in  the  Hvu‘on 
County  Administration  Building, 
located  at  180  Milan  Avenue,  in 
Norwalk  Ohio.  Interested  parties  are 
invited  to  present  oral  statements  at  the 
hearing. 
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The  hearing  will  be  an  informal  one 
and  will  be  conducted  in  accordance 
with  Rule  25  of  the  FRA  Rules  of 
Practice  (49  CFR  Part  211.25),  by  a 
representative  designated  by  the  FRA. 

The  hearing  will  be  a  nonadversary 
proceeding  and,  therefore,  there  will  be 
no  cross-examination  of  persons 
presenting  statements.  The  FRA 
representative  will  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  completed,  those  persons  wishing 
to  make  brief  rebuttal  statements  will  be 
given  the  opportimity  to  do  so  in  the 
same  order  in  which  they  made  their 
initial  statements.  Additional 
procedmes,  if  necessary  for  the  conduct 
of  the  hearing,  will  be  annovmced  at  the 
hearing. 

Issued  in  Washington,  D.C  on  August  16, 
1995. 

Phil  Olekszyk, 

Deputy  Associate  Administrator  for  Safety 
Compliance  and  Program  Implementation. 
[FR  Doc.  95-20673  Filed  8-18-95;  8:45  am] 
BILLMO  CODE  4>1(Mie-P 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  95-71 ;  Notice  1] 

Brkigestone/Firestone,  inc.;  Receipt  of 
Appiication  for  Decision  of 
inconsequentiai  Noncompiiance 

Bridgestone/Firestone,  Inc. 
(Bridgestone/Firestone)  of  Nashville, 
Tennessee,  has  deteimined  that  some  of 
its  tires  fail  to  comply  with  the  labeling 
requirements  of  49  CFR  571.119, 

Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  119,  “New  Pnetunatic 
Tires  for  Vehicles  Other  Than  Passenger 
Cars,”  and  has  filed  an  appropriate 
report  pursuant  to  49  CFR  Part  573, 
“Defect  and  Noncompliance  Reports.” 
Bridgestone/Firestone  has  also  applied 
to  be  exempted  fit>m  the  notification 
and  remedy  requirements  of  49  U.S.C. 
Chapter  301 — “Motor  Vehicle  Safety” 
on  the  basis  that  the  noncompliance  is 
inconsequential  to  motor  velficle  safety. 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

In  FMVSS  No.  119,  Paragraph  S6.5(b) 
specifies  that  each  tire  shall  be  marked 
with  “[t]he  tire  identification  number 
required  by  Part  574  [Tire  Identification 
and  Recordkeeping]  of  this  chapter.”  In 
Part  574.5,  Paragraphs  (a)  through  (d) 
contain  information  which  must  be 
placed  on  the  tire.  Paragraphs  (a) 


through  (c)  contain  information  relating 
to  the  identification  of  the  manufacturer 
and  tire  size.  Paragraph  (d)  contains 
information  relating  to  the  specification 
of  a  code  for  the  date  of  manufacture. 
Paragraph  (d)  states  that  the  date  code 
“shall  immediately  follow”  the 
information  specified  in  Paragraphs  (a) 
through  (c). 

During  the  period  of  July  17, 1994 
through  April  24, 1995,  Bridgestone/ 
Firestone  produced  19,563  tires  which 
had  incorrect  serial  numbers.  The  sizes 
of  the  subject  tires  are  8.25-20,  9.00-20, 
10.00-20,  and  11.00-20.  In  the  incorrect 
serial  numbers,  the  date  code  is  at  the 
beginning  of  the  number  rather  than  at 
the  end,  as  required.  The  tires  are 
labeled  as  “384  V52JEFD”  instead  of  the 
required  “V52JEFD  384.”  The  date  code 
is  “384.” 

Bridgestone/Firestone  supports  its 
application  for  inconsequential 
noncompliance  with  the  following: 

First,  all  tires  manufoctured  in  the  affected 
size/type  meet  all  requirements  of  Standard 
119  except  tire  markings  pertaining  to 
IS8.5(b)]. 

Second,  if  there  would  be  a  need  for  the 
consTuner  or  manufacturer  representative 
(BFS)  to  read  the  serial,  sufficient 
information  exists  to  define  the 
manubcturing  location  as  Bridgestone/ 
Firestone,  Inc.,  Mexico  City,  Mexico.  This 
situation  has  been  reviewed  with  our 
Registration  company  and  can  be  adequately 
handled. 

Thirdly,  a  principal  need  for  tire  serials  is 
identification  for  recall  purposes.  In  the 
event  of  any  future  recall  of  these  tires,  the 
recall  letter  would  explain  the  transposed 
marking. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  of 
Bridgestone/Firestone  described  above. 
Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  Room  5109,  400 
Seventh  Street,  SW.,  Wellington,  DC 
20590.  It  is  requested  but  not  required 
that  six  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closiag  date:  September  20, 
1995. 

(15  U.S.C.  1417;  delegations  of  authority  at 
49  CFR  1.50  and  501.8) 


Issued  on:  August  16, 1995. 

Barry  Felrke, 

Associate  Administrator  for  Safety 
Performance  Standards. 

(FR  Doc.  95-20675  Filed  8-18-95;  8:45  am] 
BILUNQ  CODE  49tO-S»-M 


DEPARTMENT  OF  THE  TREASURY 

[Treasury  Order  Number  101-20] 

Administering  the  Community 
Development  Financial  Institutions 
Fund,  Authority  Delegation 

Dated:  August  14, 1995. 

1.  By  virtue  of  the  authority  vested  in 
the  Seoetary  of  the  Treastuy  by  31 
U.S.C.  321  (b),  I  hereby  delegate  to  the 
Under  Secretary  (Domestic  Finance)  all 
duties,  powers,  rights  and  obligations 
vested  in  the  Secretary  for  purposes  of 
administering  the  Community 
Development  Financial  Institutions 
Fund  pursuant  to  the  final  proviso  of 
the  appropriation  titled  “Department  of 
the  Treasury — Community  Development 
Financial  Institutions  Fund — ^Program 
Accoimt”  in  chapter  X  of  title  I  of  the 
Emergency  Supplemental 
Appropriations  for  Additional  EKsaster 
Assistance,  for  Anti-terrorism 
Initiatives,  for  Assistance  in  the 
Recovery  from  the  Tragedy  that 
Occurred  at  Oklahoma  Qiy,  and 
Rescissions  Act,  1995  (Public  Law  No. 
104-19,  July  27, 1995). 

2.  The  Under  Secretary  (Domestic 
Finance)  is  designated  as  an  officer  of 
the  Community  Development  Financial 
Institutions  Fimd  pursuant  to  section 
104  (b)  (3)  of  the  Community 
Development  Banking  and  Financial 
Institutions  Act  of  1994,  subtitle  A  of 
title  I  of  the  Riegle  Community 
Development  and  Regulatory 
ImiKovement  Act  of  1994  (Public  Law 
No.  103-325,  September  23, 1994).  The 
Under  Secretary  may  designate  such 
other  officers  of  the  Commimity 
Development  Financial  Institutions 
Fund  as  the  Under  Secretary  determines 
to  be  necessary  or  appropriate. 

'  3.  The  Under  Secretary  (Domestic 
Finance)  may  redelegate  such  of  the 
authority  under  this  Order  as  the  Under 
Secretary  deems  appropriate. 

Robert  E.  Rubin, 

Secretary  of  the  Treasury. 

(FR  Doc.  95-20650  Filed  8-18-95;  8:45  am] 
BILUNQ  CODE  4810-2S-P 
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Department  Office 

Treasury  Advisory  Committee  on 
Commercial  Operations  of  the  U.S. 
Customs  Service 

AGENCY:  Department  Offices,  Treasury. 
ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  announces  the 
date  of  the  next  meeting  and  the  agenda 
for  consideration  by  the  Treasury 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Service. 

DATES:  The  next  meeting  of  the  Treasury 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Service 
will  be  held  in  two  sessions  on 
September  7  and  8, 1995  in  Oakland, 
Cahfomia.  The  September  7  session  will 
be  held  from  3-5  p.m.  in  the  First  Floor 
Conference  Room,  Waterfiront  Plaza 
Hotel,  10  Washington  Street,  Jack 
London  Square,  Oakland,  California. 
The  September  8  session  will  be  held 
from  9  a.m-12:30  p.m.  in  the  Board 
Room,  second  floor.  Port  of  Oakland 
Headquarters  Building,  530  Water 
Street,  Oakland,  California. 


FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  M.  O’Connell,  Director,  Office  of 
Tariff  and  Trade  Affairs,  Office  of  the 
Under  Secretary  (Enforcement),  Room 
4004, 1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220.  Tel.  (202)  622- 
0220. 

SUPPLEMENTARY  INFORMATION:  The 

preliminary  agenda  to  be  considered  at 
the  meeting  is  as  follows: 

September  7  Session 

1.  Customs  budget  and  resources. 
September  8  Session 

2.  Trade  compliance  process, 
including  inbound  process. 

3.  Fines,  penalties,  and  forfeitures 
process. 

4.  Strategic  Trade  Centers  . 

5.  Customs  Modernization  Act 
implementation. 

6.  Miscellaneous  issues  (Discussion 
may  be  time  limited.) 

a.  DeUvery  Authorized  message  h'om 
U.S.  Customs  to  users  of  Border  Cargo 
Selectivity  along  the  Northern  and 
Southern  borders. 


b.  Status  of  Line  Release  in  California 
and  possible  impact  on  the  rest  of  the 
Southern  Border. 

c.  Cargo  inspection;  X-Ray 
technology. 

The  provisional  agenda  may  be 
amended  prior  to  the  meeting.  The 
Committee,  in  its  discretion,  may  take 
up,  in  the  September  7  session,  an 
agenda  item  listed  above  for  the 
September  8  session,  or  other  matters, 
time  permitting. 

The  meeting  is  open  to  the  public. 
However,  participation  in  the 
discussion  is  limited  to  Committee 
members  and  Treasury  and  Customs 
staff.  It  is  necessary  for  any  person  other 
than  an  Advisory  Committee  member 
who  wishes  to  attend  the  meeting  to 
give  advance  notice.  In  order  to  be 
admitted  to  the  meeting,  please  contact 
Ms.  Theresa  Manning  no  later  than 
August  31, 1995  at  202-622-0220. 

Dated:  August  16, 1995. 

John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 
and  Trade  Enforcement). 

IFR  Doc.  95-20628  Filed  8-18-95;  8:45  am] 
BILUNQ  CODE  4eiO-25-M 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  60,  No.  161 
Monday,  August  21,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  “Government  in  the  Sunshine  Act”  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  date:  11:00  a.m.,  Friday, 
September  1, 1995. 
place:  2033  K  St.  N.W.,  Washington, 
D.C.  8th  Floor  Hearing  Room. 
status:  Closed. 


Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

Lynn  K,  Gilbert, 

Deputy  Secretary  of  the  Commission. 

[FR  Doc.  95-20754  Filed  8-17-95;  8:45  am] 
BILUNQ  CODE  6361-01-M 


COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  11:00  a.m.,  Friday, 
September  8, 1995. 

PLACE:  2033  K  St.  N.W.,  Washington, 
D.C.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 


Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

Lynn  K.  Gilbert, 

Deputy  Secretary  of  the  Commission. 

[FR  Doc.  95-20755  Filed  8-17-95;  2:33  pm] 
BILUNQ  CODE  6351-01^11 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11  a.m.,  Friday, 
September  15, 1995. 

place:  2033  K  St.  NW.,  Washington,  DC, 
8th  floor  Hearing  Room. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

Lynn  K.  Gilbert, 

Deputy  Secretary  of  the  Commission. 

[FR  Doc.  95-20756  Filed  8-17-95;  2:33  pm] 
BILUNQ  CODE  63S1-M 


TIME  AND  DATE:  11:00  a.m.,  Friday, 
September  22, 1995. 

PLACE:  2033  K  St.  N.W.,  Washington, 
D.C.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 


L3mn  K.  Gilbert, 

Deputy  Secretary  of  the  Commission. 

[FR  Doc.  95-20757  Filed  8-17-95;  2:33  pm] 
BILUNQ  CODE  e3S1-01-M 


TIME  AND  DATE:  11:00  a.m.,  Friday, 
September  29, 1995. 

PLACE:  2033  K  St.  N.W.,  Washington, 
D.C.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

Lynn  K.  Gilbert, 

Deputy  Secretary  of  the  Conunission. 

[FR  Doc.  95-20758  Filed  87I7-95:  2:33  pm] 
BILUNQ  CODE  63S1-01-M 


FEDERAL  ELECTION  COMMISSION 

The  Commission  decided,  pursuant  to 
11  C.F.R.  §  2.7(b),  to  hold  Commission 
Meetings  on  Wednesday,  August  23, 
1995. 

DATE  AND  TIME:  Wednesday,  August  23, 
1995  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 
D.C.  (Ninth  Floor.) 

STATUS:  This  Meeting  Will  Be  Open  to 
the  Public. 

ITEM  TO  BE  DISCUSSED: 

Advisory  Opinion  1995-25:  David  A. 
Norcross,  General  Counsel,  Republican 
National  Conunittee. 

DATE  AND  TIME:  Wednesday,  August  23, 
1995  Following  the  Open  Meeting. 

PLACE:  999  E  Street,  N.W.,  Washington, 
DC. 

STATUS:  This  Meeting  Will  Be  Closed  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED 

Compliance  matters  pursuant  to  2  U.S.C. 
§437g. 

Audits  conducted  piusuant  to  2  U.S.C 
§  437g,  §  438(b}.  and  Title  26.  U.S.C. 
Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  219-4155. 

Marjorie  W.  Emmons, 

Secretary  of  the  Commission . 

[FR  Doc.  95-20810  Filed  8-17-95;  3:37  pm] 
BILUNQ  CODE  6715-01-M 


MATTERS  TO  BE  CONSIDERED:  Surveillance 


COMMODITY  FUTURES  TRADING  COMMISSION 


CONTACT  PERSON  IPOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 


MATTERS  TO  BE  CONSIDERED:  Surveillance  COMMODITY  FUTURES  TRADING  COMMISSION 


43494 


Corrections 


Federal  Register 
Vol.  60,  No.  161 
Monday,  August  21  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  edKorial  conections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  sifted  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Parts  672  and  675 

[Docket  No.  950414104-518^;  I.D. 
110194B] 

RiN  0648-AF53 

Qroundfish  of  the  Gulf  of  Alaska; 
Qroundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area;  Maximum 
Retainable  Bycatch  Amounts 

Correction 

In  rule  document  95-19439  beginning 
on  page  40304,  in  the  issue  of  Tuesday, 


August  8, 1995,  make  the  following 
corrections: 

§672.20  [Corrected] 

l.On  page  40307,  in  the  first  column, 
in  §672.20,  in  the  table  entitled  “TABLE 
2  to  §672.20-GULF  OF  ALASKA 
RETAINABLE  PERCENTAGES”,  under 
the  subcategory  entitled  “Basis 
species^”,  in  the  sixth  line,  “Shalow- 
water  flatfish”  should  read  “Shallow- 
water  flatfish”. 

§675.20  [Corrected] 

2.0n  page  40308,  in  the  first  column, 
in  §675.20,  in  the  first  table,  in  the 
heading  of  the  table,  “§670.20-”  should 
read  “§675.20-”. 

3.0n  the  same  page,  in  the  same 
column,  in  the  same  table,  under  the 
subcategory  entitled  “Basis  species*”,  in 
the  tenth  line,  “Sabelfish”  should  read  . 
“Sablefish”. 

4.0n  the  same  page,  in  the  same 
column,  in  the  same  table,  in  footnote 
2,  “general”  should  read  “genera”. 

WUmO  CODE  1806-41-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-054-143»O1;  101-28819] 

Notice  of  Realty  Action,  Sale  of  Public 
Land  in  Lincoln  County,  Idaho 

Correction 

In  notice  document  95-18492 
begiiming  on  page  38570  in  the  issue  of 
Thursday,  July  27, 1995,  make  the 
following  correction: 

On  page  38571,  imder  SUMMARY:,  in 
the  first  column,  in  the  10th  line, 

“NEVi”  should  read  “NWy4”. 

BILUNa  CODE  1806-41-0 


Part  II 


Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 

Harmonisation  International  Conference; 
Guidelines  Availability;  Notices 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

pocket  No.  95D-0216] 

International  Conference  on 
Harmonisation;  Draft  Guideline  on 
Anaiysis  of  the  Expression  Construct 
in  C^ls  Used  for  the  Production  of 
r-DNA  Derived  Protein  Products; 
Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
draft  guideline  entitled  “Analysis  of  the 
Expression  Construct  in  Cells  Used  for 
Production  of  r-DNA  Derived  Protein 
Products.”  This  guideline  was  prepared 
imder  the  auspices  of  the  International 
Conference  on  Harmonisation  of 
Technical  Requirements  for  Registration 
of  Pharmaceuticals  for  Human  Use 
(ICH).  The  draft  guideline  is  intended  to 
describe  the  types  of  information  that 
are  considered  valuable  in  assessing  the 
structure  of  the  expression  construct 
used  to  produce  recombinant 
deoxyribonucleic  acid  (r-DNA)  derived 
proteins. 

DATES:  Written  comments  by  October  5, 
1995. 

ADDRESSES:  Submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857.  Copies  of  the  draft  guideline  are 
available  fit)m  the  CDER  Executive 
Secretariat  Staff  (HFD-8),  Center  for 
Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855,  as  well  as  the 
CBER  Congressional  and  Consumer 
Affairs  Branch  (HFM-12),  Center  for 
Biologies  Evaluation  and  Research, 

Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852. 
POR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guideline:  Kenneth 
Seamon,  Center  for  Biologies 
Evaluation  and  Research  (HFM-20), 
Food  and  Drug  Administration, 

1401  Rockville  Pike,  Rockville,  MD 
20852,  301-827-0377. 

Regarding  the  ICH:  Janet  J.  Showalter, 
Office  of  Health  Affairs  (HFY-20), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville, 

20857,  301-827-0864. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 


promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  proc^ures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
ftt)m  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 

FDA,  and  the  Pharmaceutical  Research 
and  Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

At  a  meeting  held  on  March  28, 1995, 
the  ICH  Steering  Committee  agreed  that 
a  draft  guideline  entitled  “Analysis  of 
the  Expression  Construct  in  Cells  Used 
for  Production  of  r-DNA  Derived  Protein 
Products”  should  be  made  available  for 
public  comment.  The  draft  guideline  is 
the  product  of  the  Quality  Expert 
Working  Group  of  the  ICH.  Comments 
about  this  draft  will  be  considered  by 
FDA  and  the  Expert  Working  Group. 
Ultimately,  FDA  intends  to  adopt  the 
ICH  Steering  Committee’s  final 
guideline. 

This  draft  guideline  presents  guidance 
regarding  the  characterization  of  the 
expression  construct  for  the  production 
of  r-DNA  protein  products  in  eukaryotic 
and  prokaryotic  cells.  The  draft 
guideline  is  intended  to  describe  the 
types  of  information  that  are  considered 
valuable  in  assessing  the  structiue  of  the 
expression  construct  used  to  produce 
recombinant  DNA  derived  proteins.  The 


draft  guideline  is  not  intended  to  cover 
the  whole  quality  aspect  of  r-DNA- 
derived  medicinal  products. 

In  the  past,  guidelines  have  generally 
been  issued  under  §  10.90(b)  (21  CFR 
10.90(b)),  which  provides  for  the  use  of 
guidelines  to  state  procedures  or 
standards  of  general  applicability  that 
are  not  legal  requirements  but  are 
acceptable  to  FDA.  The  agency  is  now 
in  the  process  of  revising  §  10.90(b). 
Therefore,  this  guideline  is  not  being 
issued  under  the  authority  of  §  10.90(b), 
and  it  does  not  create  or  confer  any 
rights,  privileges,  or  benefits  for  or  on 
any  person,  nor  does  it  operate  to  bind 
FDA  in  any  way. 

Interested  persons  may,  on  or  before 
October  5, 1995,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  draft 
guideline.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guideline  and  received  comments  may 
be  seen  in  the  office  above  betweea  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  text  of  the  draft  guideline  follows: 

Analysis  of  the  Expression  Construct  in  Cells 
Used  for  Production  of  r-DNA  Derived 
Protem  Products 

/.  Introduction 

This  document  presents  guidance 
regarding  the  characterization  of  the 
expression  construct  for  the  production  of 
recombinant  DNA  protein  products  in 
eukaryotic  and  prokaryotic  cells.  This 
document  is  intended  to  describe  the  types 
of  information  that  are  considered  valuable 
in  assessing  the  structure  of  the  expression 
construct  used  to  produce  recombinant  DNA 
derived  proteins.  This  document  is  not 
intended  to  cover  the  whole  quality  aspect  of 
r-DNA  derived  medicinal  products. 

The  expression  construct  is  defined  as  the 
expression  vector  containing  the  coding 
sequence  of  the  recombinant  protein. 
Segments  of  the  expression  construct  should 
be  analyzed  using  nucleic  acid  techniques  in 
conjunction  with  other  tests  performed  on 
the  purified  recombinant  protein  for  assuring 
the  quality  and  consistency  of  the  final 
product.  Analysis  of  the  expression  construct 
at  the  nucleic  acid  level  should  be 
considered  as  part  of  the  overall  evaluation 
of  quality,  taking  into  account  that  this 
testing  only  evaluates  the  coding  sequence  of 
a  recombinant  gene  and  not  the  translational 
fidelity  nor  other  characteristics  of  the 
recombinant  protein,  such  as  secondary 
structure,  tertiary  structure,  and  post- 
translational  modifications. 

11.  Rationale  for  Analysis  of  the  Expression 
Construct 

The  purpose  of  analyzing  the  expression 
construct  is  to  establish  that  the  correct 
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coding  sequence  of  the  product  has  been 
incorporated  into  the  host  cell  and  is 
maintained  during  culture  to  the  end  of 
production.  The  genetic  sequence  of 
recombinant  proteins  produced  in  living 
cells  can  undergo  mutations  that  could  alter 
the  properties  of  the  protein  with  potential 
adverse  consequences  to  patients.  No  single 
experimental  approach  can  be  expected  to 
detect  all  possible  moditications  to  a  protein. 
Protein  analytical  techniques  can  be  used  to 
assess  the  amino  acid  sequence  of  the  protein 
and  structiual  features  of  the  expressed 
protein  due  to  post-translational 
moditications  such  as  proteolytic  processing, 
glycosylation,  phosphorylation,  and 
acetylation.  Data  from  nucleic  acid  analysis 
may  be  useful  since  protein  analytical 
methods  may  not  detect  all  changes  in 
protein  structiuo  resulting  from  mutations  in 
the  sequence  coding  for  the  recombinant 
protein.  The  relative  importance  of  nucleic 
acid  analysis  and  protein  analysis  will  vary 
from  product  to  product. 

Nucleic  acid  analysis  can  be  used  to  verify 
the  coding  sequence  and  the  physical  state  of 
the  expression  construct.  The  nucleic  acid 
analysis  is  performed  to  ensure  that  the 
expressed  protein  will  have  the  correct 
amino  acid  sequence  but  is  not  intended  to 
detect  low  levels  of  variant  sequences.  Where 
the  production  cells  have  multiple  integrated 
copies  of  the  expression  construct,  not  all  of 
which  may  be  transcriptionally  active, 
examination  of  the  transcription  product 
itself  by  analysis  of  mRNA  or  cDNA  may  be 
more  appropriate  than  analysis  of  genomic 
DNA.  Analjdical  approaches  that  examine  a 
bulk  population  of  nucleic  acids,  such  as 
those  performed  on  pooled  clones  or  material 
amplined  by  the  polymerase  chain  reaction, 
may  be  considered  as  an  alternative  to 
approaches  that  depend  on  selection  of 
individual  DNA  clones.  Other  techniques 
could  be  considered  that  allow  for  rapid  and 
sensitive  confirmation  of  the  sequence 
coding  for  the  recombinant  protein  in  the 
expression  construct. 

The  following  sections  describe 
information  that  should  be  supplied 
regarding  the  characterization  of  the 
expression  construct  during  the  development 
and  validation  of  the  production  system. 
Analytical  methodologies  should  be 
validated  for  the  intended  purpose  of 
confirmation  of  sequence.  The  validation 
dociunentation  should  at  a  minimum  include 
estimates  of  the  limits  of  detection  for  variant 
sequences.  This  should  be  performed  for 
either  nucleic  acid  or  protein  sequencing 
methods.  The  philosophy  and 
reconunendations  for  analysis  expressed  in 
this  document  should  be  periodically 
reviewed  to  take  advantage  of  new  advances 
in  technology  and  scientific  information. 

in.  Characterization  of  the  Expression  System 
A.  Expression  Construct  and  Cell  Clone  Used 
to  Develop  the  Master  Cell  Bank  (MCB) 

The  manufrictiuer  should  describe  the 
origin  of  the  nucleotide  sequence  coding  for 
the  protein.  This  should  include 
identification  and  source  of  the  cell  from 
which  the  nucleotide  sequence  was 
originally  obtained.  Methods  used  to  prepare 
the  DNA  coding  for  the  protein  should  be 
described. 


The  steps  in  the  assembly  of  the  expression 
construct  should  be  described  in  detail.  This 
description  should  include  the  soiut:e  and 
function  of  the  component  parts  of  the 
expression  construct,  e.g.,  origins  of 
replication,  antibiotic  resistance  genes, 
promoters,  enhancers,  whether  or  not  the 
protein  is  being  synthesized  as  a  fusion 
protein.  A  detailed  component  map  and  a 
complete  annotated  sequence  of  the  plasmid 
should  be  given,  indicating  those  regions  that 
have  been  sequenced  during  the  construction 
and  those  taken  from  the  literature.  Other 
expressed  proteins  encoded  by  the  plasmid 
should  be  indicated.  The  nucleotide 
sequence  of  the  coding  region  of  the  gene  of 
interest  and  associated  flanking  regions  that 
are  inserted  into  the  vector,  up  to  and 
including  the  junctions  of  insertion,  should 
be  determined  by  DNA  sequencing  of  the 
construct. 

A  description  of  the  method  of  transfer  of 
the  expression  construct  into  the  host  cell 
should  be  provided.  In  addition,  methods 
used  to  amplify  the  expression  construct  and 
criteria  used  to  select  &e  cell  clone  for 
production  should  be  described  in  detail. 

B.  Cell  Bank  System 

Production  of  the  recombinant  protein 
should  be  based  on  well-defined  Master  and 
Working  Cell  Banks.  A  cell  bank  is  a 
collection  of  ampoules  of  uniform 
composition  stored  under  defined  conditions 
each  containing  an  aliquot  of  a  single  pool  of 
cells.  The  Master  Cell  Bank  (MCB)  is 
generally  derived  from  the  selected  cell  clone 
containing  the  expression  construct.  The 
Working  Cell  Bank  (WCB)  is  derived  by 
expansion  of  one  or  more  ampoules  of  the 
MCB.  The  cell  line  history  and  production  of 
the  cell  banks  should  be  described  in  detail 
including  methods  and  reagents  used  during 
culture,  in-vitro  cell  age,  and  storage 
conditions.  All  cell  banks  should  be 
characterized  for  relevant  phenotypic  and 
genotypic  markers  which  could  include  the 
expression  of  the  recombinant  protein  or 
presence  of  the  expression  construct. 

The  expression  construct  in  the  MCB 
should  be  analyzed  as  described  below.  If  the 
testing  cannot  be  carried  out  on  the  MCB,  it 
should  be  carried  out  on  each  WCB. 

Restriction  endonuclease  mapping  or  other 
suitable  techniques  should  be  used  to 
analyze  the  expression  construct  for  copy 
number,  for  insertions  or  deletions,  and  for 
the  number  of  integration  sites.  For 
extrachromosomal  expression  systems,  the 
percent  of  host  cells  retaining  the  expression 
construct  should  be  determined. 

The  protein  coding  sequence  for  the 
recombinant  protein  product  of  the 
expression  construct  should  bg  verified.  For 
extrachromosomal  expression  systems,  the 
expression  construct  should  be  isolated  and 
the  nucleotide  sequence  encoding  the 
product  should  be  verified  without  further 
cloning.  For  cells  with  chromosomal  copies 
of  the  expression  construct,  the  nucleotide 
sequence  encoding  the  product  could  be 
verified  by  recloning  and  sequencing  of 
chromosomal  copies.  Alternatively,  the 
nucleic  acid  sequence  encoding  the  product 
could  be  verified  by  techniques  such  as 
sequencing  of  pooled  cDNA  clones  or 
material  amplified  by  the  polymerase  chain 


reaction.  The  nucleic  acid  sequence  should 
be  identical,  within  the  limits  of  detection  of 
the  methodology,  to  that  determined  for  the 
expression  construct  as  described  in  Section 

III. A.  and  should  correspond  to  that  expected 
for  the  protein  sequence. 

C  Limit  for  In-Vitro  Cell  Age  for  Production 

The  limit  for  in-vitro  cell  age  for 
production  should  be  based  on  data  derived 
frtim  production  cells  expanded  under  pilot 
or  full  scale  conditions  to  the  proposed  in- 
vitro  cell  age  or  beyond.  Generally,  the 
production  cells  are  obtained  by  expansion  of 
the  Working  Cell  Bank;  the  Master  Cell  Bank 
could  be  used  to  prepare  the  production  cells 
with  appropriate  justification. 

The  expression  construct  of  the  production 
cells  should  be  analyzed  once  for  the  MCB 
as  described  in  Section  III.B.,  except  that  the 
protein  coding  sequence  of  the  expression 
construct  in  the  production  cells  could  be 
verified  by  either  nucleic  acid  testing  or 
analysis  of  the  final  protein  product. 

Increases  in  the  defined  limit  for  in-vitro  cell 
age  for  production  should  be  supported  by 
data  from  cells  which  have  been  expanded  to 
an  in-vitro  cell  age  which  is  equal  to  or 
greater  than  the  new  limit  for  in-vitro  cell 
age. 

IV.  Conclusion 

The  characterization  of  the  expression 
construct  and  the  final  purified  protein  are 
both  important  to  ensure  the  consistent 
production  of  a  recombinant  DNA  derived 
product.  As  described  above,  it  is  considered 
that  analytical  data  derived  from  both  nucleic 
acid  analysis  and  evaluation  of  the  final 
purified  protein  are  necessary  to  ensure  the 
quality  of  a  recombinant  protein  product. 
Glossary  of  Terms 
Expression  Construct 

The  expression  vector  that  contains  the 
coding  sequence  of  the  recombinant  protein 
and  the  elements  necessary  for  its  expression. 

Flanking  Control  Regions 

Noncoding  nucleotide  sequences  that  are 
adjacent  to  the  5’  and  3’  end  of  the  coding 
sequence  of  the  product  which  contain 
important  elements  that  affect  the 
transcription,  translation,  or  stability  of  the 
coding  sequence.  These  regions  include,  c.g., 
promoter,  enhancer,  and  splicing  sequences 
and  do  not  include  origins  of  replication  and 
antibiotic  resistance  genes. 

Integration  Site 

The  site  where  one  or  more  copies  of  the 
expression  construct  is  integrated  into  the 
host  cell  genome. 

In-vitro  Cell  Age 

Measure  of  time  between  thaw  of  the  MCB 
vial(s)  to  harvest  of  the  production  vessel 
measured  by  elapsed  chronological  time  in 
culture,  by  population  doubling  level  of  the 
cells,  or  by  passage  level  of  the  cells  when 
subcultivat^  by  a  defined  procedure  for 
dilution  of  the  culture. 

Master  Cell  Bank  (MCB) 

An  aliquot  of  a  single  pool  of  cells  which 
generally  has  been  prepared  from  the 
selected  cell  clone  under  defined  conditions. 
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dispensed  into  multiple  containers,  and 
stored  imder  defined  conditions.  The  MCB  is 
used  to  derive  all  working  cell  banks.  The 
testing  performed  on  a  new  MCB  (from  a 
previous  initial  cell  clone,  MCB  or  WCB) 
should  be  the  same  as  for  the  MCB,  imless 
justified. 

Pilot  Plant  Scale 

The  production  of  a  leccunbinant  protein 
by  a  procedure  fully  representative  of  and 
simulating  that  to  be  applied  on  a  full 
conunercial  manufrcturing  scale.  The 
methods  of  cell  expansion,  harvest,  and 
product  purification  should  be  identical 
except  for  the  scale  of  production. 

Relevant  Genotypic  and  Phenotypic  Markers 
Those  markers  permitting  the 
identification  of  the  strain  or  the  cell  line 
which  should  include  the  expression  of  the 
recombinant  protein  or  presence  of  the 
expression  construct. 

IVorJcing  Cell  Bank  (WCB) 

The  Working  Cell  Bank  is  prepared  horn 
aliquots  of  a  homogeneous  suspension  of 
cells  obtained  from  culturing  the  MCB  imder 
defined  culture  conditions. 

Dated:  August  14, 1995. 

William  K.  Hubbard, 

Acting  Deputy  Commissioner  for  Policy. 

(FR  Doc.  95-20611  Filed  8-18-95;  8:45  amj 
BtUUNG  CODE  4160-01-F 
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International  Conference  on 
Harmonisation;  Draft  Guideline  on 
Conditions  Which  Require 
Carcinogenicity  Studies  for 
Pharmaceuticais;  Avaiiabiiity 

agency:  Food  and  E)rug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
draft  guideline  entitled  “Conditions 
Which  Require  Carcinogenicity  Studies 
for  Pharmaceuticals.”  This  guideline 
was  prepared  under  the  auspices  of  the 
International  (^inference  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  draft  guideline  is  intended  to  define 
the  conditions  for  which  carcinogenicity 
studies  should  be  conducted,  to  provide 
guidance  to  avoid  the  unnecessary  use 
of  animals  in  testing,  and  to  provide 
consistency  in  worldwide  regulatory 
assessments  of  applications. 

DATES:  Written  comments  by  October  5, 
1995. 

ADDRESSES:  Submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 


20857.  Copies  of  the  draft  guideline  are 
available  from  the  CDER  Executive 
Secreteuiat  Staff  {HFD-8),  Center  for 
Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855. 

FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  the  guideline:  Joy  A. 
^vagnaro.  Center  for  Biologies 
Evaluation  and  Research  (HFM- 
500),  Food  and  Drug 
Administration,  1401  Rockville 
Pike,  Rockville,  MD  20852,  301- 
827-0379. 

Regarding  the  ICH:  Janet  J.  Showalter, 
Office  of  Health  Affairs  (HFY-20), 
Food  and  Drug  Administration, 

5600  Fishers  Lane,  Rockville,  MD 
20857, 301-827-0864. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  emd 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 

FDA,  and  the  Pharmaceutical  Research 
and  Manufacturers  of  America,  The  ICH 
Secreteuiat,  Which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 


At  a  meeting  held  on  March  29, 1995, 
the  ICH  Steering  Committee  agreed  that 
a  draft  guideline  entitled  “Conditions 
Which  Require  Carcinogenicity  Studies 
for  Pharmaceuticals”  should  be  made 
available  for  public  comment.  The  draft 
guideline  is  the  product  of  the  Safety 
Expert  Working  Group  of  the  ICH. 
Comments  about  this  draft  will  be 
considered  by  FDA  and  the  Expert 
Working  Group,  Ultimately,  FDA 
intends  to  adopt  the  ICH  Steering 
Committee’s  final  guideline. 

The  draft  guideline  is  intended  to 
define  the  conditions  which  require 
carcinogenicity  studies,  to  provide 
guidance  in  order  to  avoid  the 
imnecessary  use  of  animals  in  testing, 
and  to  provide  consistency  in 
worldwide  regulatory  asses^ents  of 
applications.  The  objectives  of 
carcinogenicity  studies  are  to  identify  a 
tumorigenic  potential  in  animals  and  to 
understand  the  potential  for  such  risk  in 
humans.  Any  cause  for  concern  derived 
from  laboratory  investigations,  animal 
toxicity  studies,  and  data  in  humans 
may  lead  to  a  need  for  carcinogenicity 
studies.  The  fundamental 
considerations  in  assessing  the  need  for 
carcinogenicity  studies  are  any 
perceived  cause  for  concern  arising  from 
other  investigations  and  the  maximum 
duration  of  patient  treatment.  Other 
factors  may  also  be  considered  such  as 
the  appropriate  study  design,  the  timing 
of  study  performance  relative  to  clinical 
development,  the  intended  patient 
population,  prior  assessment  of 
carcinogenic  potential,  the  extent  of 
systemic  exposure,  or  the  (dis)similarity 
to  endogenous  substances. 

In  the  past,  guidelines  have  generally 
been  issued  under  §  10.90(b)  (21  CFR 
10.90(b)),  which  provides  for  the  use  of 
guidelines  to  state  procedures  or 
standards  of  general  applicability  that 
eue  not  legal  requirements  but  are 
acceptable  to  FDA.  The  agency  is  now 
in  the  process  of  revising  §  10.90(b). 
Therefore,  this  guideline  is  not  being 
issued  under  the  authority  of  §  10.90(b), 
and  it  does  not  create  or  confer  any 
rights,  privileges,  or  benefits  for  or  on 
any  person,  nor  does  it  operate  to  bind 
FDA  in  any  way. 

Interested  persons  may,  on  or  before 
October  5, 1995,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  draft 
guideline.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guideline  and  received  comments  may 
be  seen  in  the  office  above  between  9 
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a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  text  of  the  draft  guideline  follows: 

Conditioiis  Which  Require  Carcinogenicity 
Studies  for  Pharmaceuticals 

Purpose 

The  objectives  of  carcinogenicity  studies 
are  to  identify  a  tiunorigenic  potential  in 
animals  and  to  understand  the  potential  for 
such  risk  in  humans.  Any  Cause  for  concern 
derived  from  laboratory  investigations, 
animal  toxicology  studies,  and  data  in 
humans  may  lead  to  a  need  for 
carcinogenicity  studies.  The  practice  of 
requiring  carcinogenicity  studies  in  rodents 
was  instituted  for  pharmaceuticals  that  were 
expected  to  be  administered  regularly  over  a 
substantial  part  of  a  patient’s  lifetime.  The 
design  and  interpretation  of  the  results  from 
these  studies  preceded  much  of  the  available 
current  technology  to  test  for  genotoxic 
potential  and  the  more  recent  advances  in 
technologies  to  assess  systemic  exposure. 
These  studies  also  preceded  our  current 
understanding  of  tumorigenesis  with 
nongenotoxic  agents.  Results  from 
genotoxicity  studies,  toxicokinetics,  and 
mechanistic  studies  can  now  be  routinely 
applied  in  preclinical  safety  assessment. 
These  additional  data  are  important  not  only 
in  considering  whether  to  perform 
carcinogenicity  studies  but  for  interpreting 
study  outcomes  with  respect  to  relevance  for 
human  safety.  Since  carcinogenicity  studies 
are  time  consuming  and  resource  intensive 
they  should  only  be  performed  when  human 
exposure  warrants  the  need  for  information 
from  life-time  studies  in. animals  in  order  to 
assess  carcinogenic  potential. 

Historical  Background 

In  Japan,  according  to  the  1990 
“Guidelines  for  Toxicity  Studies  of  Drugs 
Manual,”  carcinogenicity  studies  are  needed 
if  the  clinical  use  is  expected  to  be 
continuously  for  6  months  or  longer.  If  there 
is  cause  for  concern,  pharmaceuticals 
generally  used  continuously  for  less  than  6 
months  may  need  carcinogenicity  studies.  In 
the  United  States,  most  pharmaceuticals  are 
tested  in  animals  for  their  carcinogenic 
potential  before  widespread  use  in  hiunans. 
According  to  the  U.S.  Food  and  Drug 
Administration,  pharmaceuticals  generally 
used  3  months  or  more  require 
carcinogenicity  studies.  In  Europe,  the  Rules 
Governing  Medicinal  Products  in  the 
European  Community  defrne  the 
circumstances  when  carcinogenicity  studies 
are  required.  These  circumstances  include 
administration  over  a  substantial  period  of 
life,  i.e.,  continuously  during  a  minimum 
period  of  6  months  or  frequently  in  an 
intermittent  manner  so  that  the  total 
exposure  is  similar. 

Introduction 

The  objective  of  this  guideline  is  to  define 
the  conditions  that  require  carcinogenicity 
studies,  to  provide  the  appropriate  guidance 
to  avoid  the  unnecessary  use  of  animals  in 
testing,  and  to  provide  consistency  in 
worldwide  regulatory  assessments  of 
applications.  It  is  expected  that  these  studies 


will  be  performed  in  a  manner  that  reflects 
currently  accepted  scientific  standards. 

The  fundamental  considerations  in 
assessing  the  need  for  carcinogenicity  studies 
are  any  perceived  cause  for  concern  arising 
from  other  investigations  and  the  maximum 
duration  of  patient  treatment.  Other  factors 
may  also  be  considered  such  as  the 
appropriate  study  design,  the  timing  of  study 
performance  relative  to  cliniral  development, 
the  intended  patient  population,  prior 
assessment  of  carcinogenic  potential,  the 
extent  of  systemic  exposure,  or  the 
(dis)similarity  to  endogenous  substances. 

For  novel  compounds,  for  which  the 
pharmacologic  profile  or  spectrum  of 
biological  efiects  is  poorly  understood, 
mechanistic  studies  may  be  particularly 
appropriate.  Important  research  initiatives 
over  the  next  decade  will  include 
optimization  of  study  designs,  modifications 
in  diet,  and  development  of  new  animal 
models,  such  as  the  newborn  mouse, 
partially  hepatectomized  rats,  and  transgenic 
animals. 

Cause  for  Concern 

Carcinogenicity  studies  may  be 
reconunended  for  some  pharmaceuticals  if 
there  is  concern  about  their  carcinogenic 
potential.  Criteria  for  defining  these  cases 
should  be  very  carefully  considered  because 
this  is  the  most  important  reason  to  conduct 
carcinogenicity  studies  for  most  categories  of 
pharmaceuticals.  Several  factors  which  could 
be  considered  may  include:  (1)  Findings  in 
genotoxicity  studies  (Note  1);  (2)  previous 
demonstration  of  carcinogenic  potential  in 
the  product  class  that  is  considered  relevant 
to  humans;  (3)  structure-activity  relationship 
suggesting  genotoxic  or  carcinogenic  risk;  (4) 
evidence  of  preneoplastic  toxicity  in  repeated 
dose  toxicity  studies;  and  (5)  long-term  tissue 
retention  of  parent  compound  or 
metabolitefs)  resulting  in  local  tissue 
reactions  or  other  pathophysiological 
responses. 

Duration  and  Exposure 

Carcinogenicity  studies  should  he 
performed  for  any  pharmaceutical  whose 
expected  clinical  use  is  continuous  for  at 
least  6  months.  It  is  expected  that  most 
pharmaceuticals  indicated  for  3-months 
treatment  would  also  likely  be  used  for  6 
months. 

Certain  classes  of  compounds  may  not  be 
used  continuously  over  a  minimum  of  6 
months  but  may  be  exp>ected  to  be  used 
repeatedly  in  an  intermittent  manner.  It  is 
difficult  to  determine  and  to  justify 
scientifically  what  time  represents  clinically 
relevant  treatment  periods  for  frequent  use 
with  regard  to  carcinogenic  potential, 
especially  for  discontinuous  treatment 
periods.  For  pharmaceuticals  used  frequently 
in  an  intermittent  manner  in  the  treatment  of 
chronic  or  recurrent  conditions, 
carcinogenicity  studies  are  generally  needed. 
Some  examples  of  such  conditions  include 
allergic  rhinitis,  depression,  and  anxiety. 
Carcinogenicity  studies  may  also  need  to  be 
considered  for  certain  delivery  systems 
which  may  result  in  prolonged  exposures. 
Pharmaceuticals  administered  in W]uently 
or  for  short  durations  of  exposure  (e.g.. 


anesthetics  and  radiolabeled  imaging  agents) 
do  not  need  carcinogenicity  studies  unless 
there  is  cause  for  concern. 

Indication  and  Patient  Population 

When  carcinogenicity  studies  are  required 
they  usually  need  to  be  completed  before 
application  for  marketing  approval.  However, 
completed  rodent  carcinogenicity  studies  are 
not  needed  in  advance  of  the  conduct  of  large 
scale  clinical  trials,  unless  there  is  special 
concern  for  the  patient  population. 

For  pharmaceuticals  developed  to  treat 
certain  diseases  it  is  not  considered 
appropriate  to  require  carcinogenicity  testing 
before  market  approval.  For  example, 
oncolytic  agents  intended  for  treatment  of 
advanced  systemic  disease  do  not  generally 
need  carcinogenicity  studies.  In  cases  where 
the  therapeutic  agent  for  cancer  is  generally 
successful  and  life  is  significantly  prolonged 
there  may  be  later  concerns  regarding 
secondary  cancers.  When  such 
pharmaceuticals  are  intended  for  adjuvant 
therapy  in  tumor  free  patients  or  for 
prolonged  use  in  noncancer  indications, 
carcinogenicity  studies  are  usually  needed. 

In  other  cases  to  speed  the  availability  of 
pharmaceuticals  for  life-threatening  or 
severely  debilitating  diseases,  especially 
where  no  satisfactory  alternative  therapy 
exists,  carcinogenicity  studies  may  be 
completed  postapproval. 

Route  of  Exposure 

The  route  of  exposure  in  animals  should  be 
the  same  as  the  intended  clinical  route  when 
feasible  (reference  ICH  Safety  Topic  SlC).  If 
similar  metabolism  and  systemic  exposure 
can  be  demonstrated  by  differing  routes  of 
administration,  then  it  is  only  necessary  to 
conduct  carcinogenicity  studies  by  a  single 
route.  It  is  important  that  relevant  organs  for 
the  clinical  effect  be  adequately  exposed  to 
the  test  material.  Evidence  of  adequate 
exposure  may  be  derived  from 
pharmacokinetic  data  (reference  ICH  Safety 
Topic  S3B). 

Extent  of  Systemic  Exposure 

Pharmaceuticals  applied  topically  (e.g., 
dermal  and  ocular  routes  of  administration) 
may  need  carcinogenicity  studies.  Where 
there  is  cause  for  concern  for 
photocarcinogenic  potential  or  if  chronic 
irritation  occurs,  carcinogenicity  studies  by 
dermal  application  (generally  in  mice)  may 
be  needed.  Pharmaceuticals  showing  poor 
systemic  exposme  from  topical  routes  may 
not  need  studies  by  the  oral  route  to  assess 
the  carcinogenic  potential  to  internal  organs. 

For  different  salts,  acids,  or  bases  of  the 
same  therapeutic  moiety,  where  prior 
carcinogenicity  studies  are  available, 
evidence  should  be  provided  that  there  are 
no  significant  changes  in  pharmacokinetics, 
pharmacodynamics,  or  toxicity.  When 
changes  in  exposure  and  consequent  toxicity 
are  noted,  then  the  results  of  additional 
bridging  studies  may  be  necessary  to 
determine  whether  additional 
carcinogenicity  studies  are  needed.  For  esters 
and  complex  derivatives,  similar  data  would 
be  valuable  in  assessing  the  need  for  an 
additional  carcinogenicity  study,  but  this 
should  be  considered  on  a  case-by-case  basis. 
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Endogenous  Peptides  and  Protein  Substances 
or  Their  Analogs 

Endogenous  peptides  or  proteins  and  their 
analogs,  produced  by  chemical  synthesis,  by 
extraction/purification  from  an  animal/ 
human  source  or  by  biotechnological 
methods  such  as  recombinant  DNA 
technology  may  require  special 
considerations. 

Carcinogenicity  studies  are  not  generally 
needed  for  endogenous  substances  given 
essentially  as  replacement  therapy  (i.e., 
physiological  levels),  particularly  where 
there  is  previous  clinical  experience  with 
similar  products  (for  example,  animal 
insulins,  pituitary-derived  growth  hormone, 
and  calcitonin). 

The  need  for  carcinogenicity  studies  in 
rodent  species  should  be  considered  if 
indicated  by  the  treatment  duration,  clinical 
indication,  or  patient  population  (providing 
neutralizing  antibodies  are  not  elicited  to 
such  an  extent  in  repeated  dose  studies  as  to  , 
invalidate  the  results).  Carcinogenicity 
studies  may  be  needed  in  the  following 
circumstances;  (1)  For  products  where  there 
are  significant  differences  in  biological 
effects  to  the  natural  counterpart(s):  (2)  for 
products  where  modifications  lead  to 
significant  changes  in  structure  compared  to 
the  natural  counterpart;  and  (3)  for  products 
resulting  in  humans  in  a  significant  increase 
over  the  existing  local  or  systemic 
concentration  (i.e.,  pharmacological  levels). 

Need  for  Additional  Testing 
The  relevance  of  the  results  obtained  from 
animal  carcinogenicity  studies  for  assessment 
of  human  safety  are  often  cause  for  debate. 
Further  research  may  be  needed, 
investigating  the  mode  of  action,  which  may 
result  in  confirming  the  presence  or  the  lack 
of  carcinogenic  potential  for  hiunans.  When 
it  is  considered  important  to  evaluate  the 
relevance  of  tumor  findings  in  animals  for 
human  safety,  mechanistic  studies  are 
essential. 

Supplementary  Notes 
Note  1:  Assessment  of  the  genotoxic 
potential  of  a  compound  must  take  into 
account  the  totality  of  the  findings  and 
acknowledge  the  intrinsic  value  and 
limitations  of  both  in  vitro  and  in  vivo  tests. 
The  test  battery  approach  of  in  vitro  and  in 
vivo  tests  is  designed  to  reduce  the  risk  of 
false  negative  results  for  compounds  with 
genotoxic  potential.  A  positive  result  in  any 
assay  for  genotoxicity  does  not  necessarily 
mean  that  the  test  compound  poses  a 
genotoxic  hazard  to  humans  (reference  ICH 
Safety  Topic  S2A). 

Dated;  August  14, 1995. 

William  K.  Hubbard, 

Acting  Deputy  Commissioner  for  Policy. 

(FR  Doc.  95-20610  Filed  8-18-95;  8:45  am] 
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[Docket  No.  93D-0140] 

International  Conference  on 
Harmonisation;  Draft  Guideline  on 
Detection  of  Toxicity  to  Reproduction: 
Addendum  on  Toxicity  to  Male 
Fertility;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing 
portions  of  a  revised  draft  guideline 
entitled  “Detection  of  Toxicity  to 
Reproduction:  Addendum  on  Toxicity 
to  Male  Fertility.”  This  draft  guideline 
was  prepared  imder  the  auspices  of  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  draft  guideline  is  intended  to  reflect 
sound  scientific  principles  for 
reproductive  toxicity  testing  concerning 
male  fertility,  and  is  an  addendum  to  an 
earlier  ICH  guideline  on  the  detection  of 
toxicity  to  reproduction  for  medicinal 
products. 

DATES:  Written  comments  by  October  5, 
1995. 

ADDRESSES:  Submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  {HFA-305),  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklavm  Dr.,  Rockville,  MD 
20857.  Copies  of  the  draft  guideline  are 
available  from  the  CDER  Executive 
Secretariat  Staff  (HFD-8),  Center  for 
Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855. 

FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  the  guideline:  Joy  A. 
Cavagnaro,  Center  for  Biologies 
Evaluation  and  Research  (HFM-2), 
Food  and  Drug  Administration, 

1401  Rockville  Pike,  Rockville,  MD 
20852,  301-827-0379. 

Regarding  the  ICH:  Janet  J.  Showalter, 
Office  of  Health  Affairs  (HFY-20), 
Food  and  Drug  Administration, 

5600  Fishers  Lane,  Rockville,  MD 
20857,  301-827-0864. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  .One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 


requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
re7ons:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 

FDA,  and  the  Pharmaceutical  Research 
and  Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

At  a  meeting  held  on  March  29, 1995, 
the  ICH  Steering  Committee  agreed  that 
a  draft  guideline  entitled  “Detection  of 
Toxicity  to  Reproduction:  Addendum 
on  Toxicity  to  Male  Fertility”  should  be 
mad6  available  for  public  comment.  The 
draft  guideline  is  the  product  of  the 
Safety  Expert  Working  Group  of  the 
ICH.  Comments  about  this  draft  will  be 
considered  by  FDA  and  the  Expert 
Working  Group.  Ultimately,  FDA 
intends  to  adopt  the  ICH  Steering 
Committee’s  final  guideline. 

This  draft  guideline  is  an  addendum 
to  an  ICH  final  guideline  published  in 
the  Federal  Register  of  September  22, 
1994  (59  FR  48746)  entitled  “Guideline 
on  Detection  of  Toxicity  to 
Reproduction  for  Medicinal  Products.” 
This  draft  guideline  is  intended  to 
reflect  sound  scientific  principles  for 
reproductive  toxicity  testing  concerning 
male  fertility. 

In  the  past,  guidelines  have  generally 
been  issued  under  §  10.90(b)  (21  CFR 
10.90(b)),  which  provides  for  the  use  of 
guidelines  to  state  procedures  or 
standards  of  general  applicability  that 
are  not  legal  requirements  but  are 
acceptable  to  FDA.  The  agency  is  now 
in  the  process  of  revising  §  10.90(b). 
Therefore,  this  guideline  is  not  being 
issued  under  the  authority  of  §  10.90(b), 
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and  it  does  not  create  or  confer  any 
rights,  privileges,  or  benefits  for  or  on 
any  person,  nor  does  it  operate  to  bind 
FDA  in  any  way. 

Interested  persons  may,  on  or  before 
October  5, 1995,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  draft 
guideline.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Hie  draft 
guideline  and  received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  text  of  the  draft  guideline  follows: 

Detection  of  Toxicity  to  Reproduction: 
Addendum  on  Toxicity  to  Male  Fertility 

1.  Introduction 

1.1  Objective 

Addendum  to  ICH — S5A  Tripartite  Guideline 

1.2  Male  fertility  investigation,  as  included 
in  the  currently  harmonized  guideline,  was 
accepted  to  recommend  scientific  and 
regulatory  improvement  and  optimization  of 
test  designs. 

1.3  Better  description  is  needed  of  the 
testing  concept  and  recommendations  with 
regard  to  male  fertility  assessment,  especially 
those  addressing: 

•  Flexibility 

•  Premating  treatment  duration 

•  Observation 

1.4  The  general  principles  and  background 
are  contained  in  two  papers  accepted  for 
publication  to  the  Journal  of  American 
College  of  Toxicology. 

These  papers  contain  necessary 
experimental  data  (prospective  and 
retrospective)  for  reaching  consensus,  and 
have  been  discussed  among  the  expert 
working  group.  The  “raw  data”  from  the 
Japanese  study  will  also  be  published. 

1.5  The  projected  timeframe  proposed: 

— Step  2  in  Washington,  March  1995 

— Step  3  in  Brussels,  July  1995 
— Step  4  in  Yokohama,  November  1995 

2.  The  guideline  draft  texts  are  attached. 

3.  For  ^ossary  see  the  harmonized  S5 — ^A 
guideline 

Introduction 

(Last  paragraph  revised) 

To  employ  this  concept  successfully, 
flexibility  is  needed  (Note  1).  No  guideline 
can  provide  sufficient  information  to  cover 
ail  possible  cases.  All  persons  involved 
should  be  willing  to  discuss  and  consider 
variations  in  test  strategy  according  to  the 
state-of-the-art  and  ethical  standards  in 
human  and  animal  experimentation.  [Delete 
next  sentence) 

Note  12  (4.1.1)  Premating  Treatment 
(Revised) 

The  design  of  the  fertility  study,  especially 
the  reduction  in  the  premating  period  for 
males,  is  based  on  evidence  accumulated  and 


reappraisal  of  the  basic  research  on  the 
process  of  spermatogenesis.  Compounds 
inducing  selective  effects  on  male 
reproduction  are  rare;  compounds  afl^ting 
spermatogenesis  almost  invariably  affect 
postmeiotic  stages;  mating  with  females  is  an 
insensitive  means  of  detecting  effects  on 
spermatogenesis.  Histopathology  of  the  testis 
has  been  shown  to  be  the  most  sensitive 
method  for  the  detection  of  effects  on 
spermatogenesis.  Good  pathological  and 
histopathological  examination  (e.g.,  by 
employing  Bouin’s  fixation,  paraffin 
embedding,  transverse  section  of  2  to  4 
microns  for  testes,  longitudinal  section  for 
epididymides,  PAS,  and  haematoxylin 
staining)  of  the  male  reproductive  organs 
provides  a  quick  direct  means  of  detection. 
Sperm  analysis  (sperm  counts  and  optionally 
sperm  motility,  sperm  morphology)  can  he 
used  as  a  method  to  confirm  findings  by 
other  methods  and  to  characterize  effects 
further.  Sperm  are  derived  from  the  more 
mature  stages.  Samples  from  ejaculates,  from 
vas  deferens,  or  from  cauda  epididymis 
should  be  used.  Information  on  potential 
effects  on  spermatogenesis  (and  female 
reproductive  organs)  can  be  derived  from 
rep>eated  dose  toxicity  studies. 

For  detection  of  effects  unrelated  to 
spermatogenesis  (sperm  abnormalities, 
mating  behavior),  mating  with  females  after 
a  premating  treatment  of  2  and  4  weeks  has 
b^n  shown  to  be  at  least  as  efficient  as 
mating  after  a  longer  duration  of  treatment. 
When  the  available  evidence  suggests  that 
the  scope  of  investigations  in  the  fertility 
study  should  be  increased,  appropriate 
studies  should  be  designed  to  characterize 
the  effects  further. 

Administration  Period 
(Revised) 

The  design  assumes  that,  especially  for 
effects  on  spermatogenesis,  use  will  be  made 
of  data  (e.g.,  histopathology  and  weight  of 
reproductive  organs,  hormone  assays,  and 
genotoxicity  data)  from  repeated  dose 
toxicity  studies.  Provided  no  effects  have 
been  found  that  preclude  this,  a  premating 
treatment  interval  of  2  weeks  for  females  and 
4  weeks  for  males  (2  weeks  may  be 
acceptable  in  some  cases)  can  be  used  (Note 
12).  Selection  of  the  length  of  the  premating 
administration  period  should  be  stated  and 
justified  (see  also  chapter  1.1,  pointing  out 
the  need  for  research).  Treatment  should 
continue  throughout  mating  to  termination 
for  males  and  at  least  through  implantation 
for  females.  This  will  permit  evaluation  of 
functional  effects  on  male  fertility  that 
cannot  be  detected  by  histologic  examination 
in  repeated  dose  toxicity  studies  and  effects 
on  mating  behavior  in  both  sexes.  If  data 
from  other  studies  show  there  are  effects  on 
weight  or  histologic  appearance  of 
reproductive  organs  in  males  or  females,  or 
if  the  quality  of  examinations  is  dubious,  or 
if  there  are  no  data  finm  other  studies,  then 
a  more  comprehensive  study  should  be 
designed  (Note  12). 

4.1.1  Study  of  Fertility  and  Early  Embryonic 
Development  to  Implantation 

Observations 


(Revised) 

At  terminal  examination,  the  following 
observations  should  be  made: 

•  Necropsy  (macroscopic  examination)  of  all 
adults; 

•  Preserve  organs  with  macroscopic  findings 
for  possible  histological  evaluation;  keep 
corresponding  organs  of  sufficient  controls 
for  comparison; 

•  Preserve  testes,  epididymides,  ovaries,  and 
uteri  from  all  animals  for  possible 
histological  examination  and  evaluation  on 
a  case-by-case  basis; 

•  Count  corpora  lutea,  implantation  sites 
(Note  16); 

•  Live  and  dead  conceptuses;  and 

•  Sperm  analysis  as  an  optional  procedure  for 
confirmation  or  better  characterization  of 
an  effect  observed  (Note  12). 

Dated:  August  14, 1995. 

William  K.  Hubbard, 

Acting  Deputy  Commissioner  for  Policy. 

(FR  Doc.  95-20609  Filed  8-18-95;  8:45  am] 
BILUNG  CODE  4160-01-F 

[Docket  No.  930-4)139] 

International  Conference  on 
Harmonisation;  Draft  Guideline  on 
Stability  Testing  of  Biotechnological/ 
Biological  Products;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
draft  guideline  entitled  “Quality  of 
Biotechnological  Products:  Stability 
Testing  of  Biotechnological/Biological 
Products.”  This  draft  guideline  was 
prepared  imder  the  auspices  of  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  draft  guideline  is  intended  to  give 
guidance  to  applicants  regarding  the 
type  of  stability  studies  that  should  be 
provided  in  support  of  marketing 
applications  for  biotechnological/ 
biological  products. 

DATES:  Written  comments  by  October  5, 
1995. 

ADDRESSES:  Submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Dmg  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857.  Copies  of  the  draft  guideline  are 
available  from  the  CDER  Executive 
Secretariat  Staff  (HFD-8),  Center  for 
Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855,  as  well  as  the 
CBER  Congressional  and  Consumer 
Affairs  Branch  (HFM-12),  Center  for 
Biologies  Evaluation  and  Research, 
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Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  the  guideline:  Kenneth 
Seamon,  Center  for  Biologies 
Evaluation  and  Research  (HFM-20), 
Food  and  Drug  Administration, 

1401  Rockville  Pike,  Rockville,  MD 
20852,  301-827-0375. 

Regarding  the  ICH:  Janet  J.  Showalter, 
Office  of  Health  Affairs  (HFY-20), 
Food  and  Drug  Administration, 

5600  Fishers  L^e,  Rockville,  MD 
20857, 301-827-0864. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  proc^ures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies. 

ICH  was  organiz^  to  provide  an 
opportimity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  KM 
sptonsors  are  the  Eiuopean  Commission, 
the  Eiuopean  Federation  of 
Pharmaceutical  Industries  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  the  Centers 
for  Drug  Evaluation  and  Research  and 
Biologies  Evaluation  and  Research, 

FDA,  and  the  Pharmaceutical  Research 
and  Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
'  preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  frx)m  each  of  the  ICH 
sponsors  and  the  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

At  a  meeting  held  on  March  29, 1995, 
the  ICH  Steering  Committee  agreed  that 
a  draft  guideline  entitled  “Quality  of 
Biotechnological  Products:  Stability 
Testing  of  Biotechnological/Biological 


Products”  should  be  made  available  for 
public  comment.  The  draft  guideline  is 
the  product  of  the  Quality  Expert 
Working  Group  of  the  ICH.  Comments 
about  this  draft  will  be  considered  by 
FDA  and  the  Expert  Working  Group. 
Ultimately,  FDA  intends  to  adopt  the 
ICH  Steering  Committee’s  final 
guideline. 

This  draft  guideline  is  intended  to 
supplement  die  tripartite  ICH  guideline 
entitled  “Stability  Testing  of  New  Drug 
Substances  and  Products,”  published  in 
the  Fefleral  Register  of  September  22, 
1994  (59  FR  48754),  Biotechnological) 
biological  products  have  distinguishing 
characteristics  to  which  consideration 
should  be  given  in  any  well-defined 
testing  program  designed  to  confirm 
their  stability  during  the  intended 
storage  period.  For  such  products,  in 
which  the  active  components  are 
typically  proteins  and/or  polypeptides, 
maintenance  of  molecular  conformation 
and  biological  activity  is  dependent  on 
noncovalent  as  well  as  covalent  forces. 
The  products  are  particularly  sensitive 
to  environmental  factors  suc^  as 
temperature  changes,  oxidation,  light, 
ionic  content,  shear,  etc.  In  order  to 
ensure  maintenance  of  biological 
activity  and  to  avoid  degradation, 
stringent  conditions  for  their  storage  are 
usually  necessary.  This  draft  guideline 
is  intended  to  assist  the  applicant  in 
developing  appropriate  supporting 
stability  data  for  a  biotechnological/ 
biological  product. 

In  the  past,  guidelines  have  generally 
been  issued  under  §  10.90(b)  (21  CFR 
10.90(b)),  which  provides  for  the  use  of 
guidelines  to  state  procedures  or 
standards  of  general  applicability  that 
are  not  legal  requirements  but  are 
acceptable  to  FDA.  The  agency  is  now 
in  the  process  of  revising  §  10.90(b). 
Therefore,  this  guideline  is  not  being 
issued  under  the  authority  of  §  10.90(b), 
and  it  does  not  create  or  confer  any 
rights,  privileges,  or  benefits  for  or  on 
any  person,  nor  does  it  operate  to  bind 
FDA  in  any  way. 

Interested  persons  may,  on  or  before 
October  5, 1995,  submit  written 
comments  on  the  draft  guideline  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  Ae  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guideline  and 
received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 


The  text  of  the  draft  guideline  follows: 

Quality  of  Biotechnological  Products: 
lability  Testing  Biotechnological/ 
Biological  Products  (Q5C) 

ICH  Expert  Working  Group  on  Quality  of 
Biotechnology  Products 

Annex  to  the  Tripartite  ICH  Guideline  fior 
the  Stability  Testing  i^New  Drug  Substances 
and  Products 

Introductimi 

The  principles  established  in  the  ICH 
harmonized  tripartite  guideline  “Stability 
Testing  of  New  Drug  Substances  and 
Products”  (27  October  1993)  apply  in  general 
to  biotechnological/biological  products. 
However,  biotechnological/biological 
products  do  have  distinguishing 
characteristics  to  which  consideration  should 
be  given  in  any  well-defined  testing  program 
designed  to  confirm  their  stability  during  the 
intended  storage  period.  For  such  products, 
in  which  the  active  components  are  typically 
proteins  and/or  polypeptides,  maintenance  of 
molecular  conformation  and,  hence  of 
biological  activity,  is  dependent  on 
noncovalent  as  well  as  covalent  forces.  The 
products  are  particularly  sensitive  to 
environmental  factors  such  as  temperature 
changes,  oxidation,  light,  ionic  content, 
shear,  etc.  In  order  to  ensure  maintenance  of 
biological  activity  and  to  avoid  degradation, 
stringent  conditions  for  their  storage  are 
usually  necessary. 

The  evaluation  of  stability  may  necessitate 
complex  analytical  methodologies.  Assays  for 
biological  activity,  where  applicable,  are  an 
essential  part  of  die  pivotal  stability  studies. 
Appropriate  physicochemical,  biochemical, 
and  immunochemical  methods  for  the 
analysis  of  the  molecular  entity  and  the 
quantitative  detection  of  degradation 
products  should  also  be  part  of  the  stability 
program  whenever  purity  and  molecular 
characteristics  of  the  product  permit  use  of 
these  methodologies. 

With  the  above  concerns  in  mind,  the 
applicant  should  develop  the  proper 
supporting  stability  data  for  a 
biotechnological/biological  product  and 
consider  many  external  conditions  which  can 
affect  the  product’s  potency,  purity,  and 
quality.  Primary  data  to  support  a  requested 
storage  period  for  either  drug  substance  or 
drug  product  should  be  based  on  long-term, 
real-time,  real-condition  stability  studies. 
Thus,  the  development  of  a  proper  long-term 
stability  program  becomes  critical  to  the 
successful  development  of  a  commercial 
product.  The  purpose  of  this  document  is  to 
give  guidance  to  applicants  regarding  the 
type  of  stability  studies  that  should  be 
provided  in  support  of  marketing 
applications.  It  is  understood  that  during  the 
review  and  evaluation  process,  continuing 
updates  of  initial  stability  data  may  occur. 

Scope  of  the  Annex 

The  principles  adopted  and  explained  in 
this  annex  apply  to  well-characterized 
proteins  and  polypeptides,  their  derivatives 
and  products  of  which  they  are  components, 
and  which  are  isolated  from  tissues,  body 
fluids,  cell  cultures,  or  produced  using  rDNA 
technology.  Thus,  the  document  covers  the 
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generation  and  submission  of  stability  data 
for  products  such  as  cytokines  (interferons, 
interleukins,  colony-stimulating  Actors, 
tumor  necrosis  factors),  erythropoietins, 
plasminogen  activators,  blood  plasma  factors, 
growth  hormones  and  growth  factors, 
insulins,  monoclonal  antibodies,  and 
vaccines  consisting  of  well-characterized 
proteins  or  polypeptides.  In  addition,  the 
principles  outlined  in  the  following  sections 
may  apply  to  other  types  of  products,  such 
as  conventional  vaccines,  after  consultation 
with  the  appropriate  regulatory  authorities. 

The  document  does  not  cover  antibiotics, 
allergenic  extracts,  heparins,  vitamins,  or 
whole  blood. 

Terminology 

For  the  basic  terms  used  in  this  annex  the 
reader  is  referred  to  the  “Glossary”  in  the 
ICH  harmonized  tripartite  guideline 
“Stability  Testing  of  New  Drug  Substances 
and  Products”  (27  October  1993).  However, 
since  traditional  terminology  used  by 
manufacturers  of  biotechnologicalA>iological 
products  does  not  always  conform  to  that  of 
the  tripartite  guideline  mentioned  above, 
traditional  terms  are  specified  in  brackets  to 
assist  the  reader.  A  supplemental  glossary  is 
also  included  that  defines  certain  of  the 
traditional  terms  used  in  the  biologies  field. 

Selection  of  Batches 

Drug  Substance  (Bulk  Material) 

Where  bulk  material  is  to  be  stored  after 
manufacture  but  prior  to  formulation  and 
final  manufacturing,  stability  data  should  be 
provided  on  at  least  three  batches  for  which 
manufacture  and  storage  are  representative  of 
the  manufacturing  scale  of  production.  A 
minimum  of  6  months  stability  data  at  the 
time  of  submission  should  be  submitted  in 
cases  where  storage  periods  greater  than  6 
months  are  requested.  For  drug  substances 
with  storage  periods  of  less  than  6  months, 
the  minimum  amount  of  stability  data  in  the 
initial  submission  will  be  determined  on  a 
case-by-case  basis.  Data  firom  pilot-plant- 
scale  batches  of  a  well-characterized  drug 
substance  (bulk  material)  produced  at  a 
reduced  scale  of  fermentation  and 
purification  may  be  provided  &t  the  time  the 
dossier  is  submitted  to  the  regulatory 
agencies  with  a  commitment  to  place  the  first 
three  full-scale  batches  into  the  long-term 
stability  program  after  approval. 

The  quality  of  the  batches  of  drug 
substance  placed  into  the  stability  program 
should  be  representative  of  the  quality  of  the 
material  used  in  preclinical  and  clinical 
studies  and  of  the  quality  of  the  material  to 
be  made  at  manufacturing  scale.  In  addition, 
the  drug  substance  (bulk  material)  made  at 
pilot-plant  scale  should  be  produced  by  a 
process  and  stored  imder  conditions 
representative  of  that  used  for  the 
manufacturing  scale.  The  drug  substance 
entered  into  the  stability  program  should  be 
stored  in  containers  which  properly 
represent  the  actual  holding  containers  used 
during  manufocture.  Scaled-down  containers 
may  be  acceptable  for  drug  substance 
stability  monitoring  assuming  that  they  are 
constructed  of  the  same  material  and  make 
use  of  the  same  type  of  container/closure 
system  that  is  routinely  used  during  the 
manufacture. 


Intermediates 

During  manufactiue  of  biotechnological/ 
biological  products,  the  quality  and  control 
of  certain  intermediates  may  be  critical  to  the 
production  of  the  final  product.  In  general, 
the  manufacturer  should  identify 
intermediates  and  generate  in-house  data  and 
process  limits  that  assure  their  stability 
within  the  bounds  of  the  developed  process. 
While  the  use  of  pilot-plant-scale  data  is 
permissible,  the  manufacturer  should 
establish  the  suitability  of  such  data  using 
the  manufactming-scale  process. 

Drug  Product  (Final  Container  Product) 

.Stability  information  should  be  provided 
on  at  least  three  batches  of  final  container 
product  representative  of  that  which  will  be 
used  at  manu&cturing  scale.  Where  possible, 
batches  of  final  container  product  included 
in  stability  testing  should  be  derived  born 
different  batches  of  bulk  material.  A 
minimum  of  6-months  data  at  the  time  of 
submission  should  be  submitted  in  cases 
where  storage  periods  greater  than  6  months 
are  requested.  For  drug  products  with  storage 
periods  of  less  than  6  months,  the  minimum 
amoimt  of  stability  data  in  the  initial 
submission  will  be  reviewed  on  a  case-by- 
case  basis.  Product  expiration  dating  will  be 
based  upon  the  actual  data  submitted  in 
support  of  the  application.  Since  dating  is 
based  upon  the  real-time/real-temperatiue 
data  submitted  for  review,  it  is  expected  that 
continuing  updates  of  initial  stability  data 
will  occur  during  the  review  and  evaluation 
process.  Where  pilot-scale  batches  were 
submitted  to  establish  the  dating  for  a 
product  and,  in  the  event  that  product 
produced  at  manufecturing  scale  does  not 
meet  those  long-term  stability  specifications 
throughout  the  dating  period  or  is  not 
representative  of  the  material  used  in 
preclinical  and  clinical  studies,  the  sponsor/ 
applicant  should  notify  the  appropriate 
regulatory  authorities  to  determine  a  suitable 
course  of  action. 

Sample  Selection  Criteria 

Where  one  product  is  distributed  in 
batches  differing  in  fill  volume  (e.g.,  1 
milliliter  (mL),  2  mL,  or  10  mL),  unitage  (e.g., 
10  units,  20  units,  or  50  units),  or  mass  (e.g., 

1  milligram  (mg),  2  mg,  or  5  mg)  samples  to 
be  entered  into  the  stability  program  may  be 
selected  on  the  basis  of  a  matrix  system  and/ 
or  by  bracketing. 

Matrixing,  i.e.,  the  statistical  design  of  a 
stability  study  in  which  different  fractions  of 
samples  are  tested  at  different  sampling 
points,  should  only  be  applied  when 
appropriate  dociunentation  is  provided  that 
confirms  that  the  stability  of  the  samples 
tested  represents  the  stability  of  all  samples. 
The  differences  in  the  samples  for  the  same 
drug  product  should  be  identified  as,  for 
example,  covering  different  batches,  different 
strengths,  different  sizes  of  the  same  closure 
and  possibly,  in  some  cases,  different 
container/closure  systems.  Matrixing  should 
not  be  applied  to  samples  with  differences 
that  may  affect  stability,  such  as  different 
strengths  and  different  containers/closures, 
where  it  cannot  be  confirmed  that  the 
products  respond  similarly  under  storage 
conditions. 


Where  the  same  strength  and  exact 
container/closure  system  is  used  for  three  or 
more  fill  contents,  die  applicant  may  elect  to 
place  only  the  smallest  and  largest  container 
size  into  the  stability  program,  i.e., 
bracketing.  The  design  of  a  protocol  that 
incorporates  bracketing  assumes  that  the 
stability  of  the  intermediate  condition 
samples  are  represented  by  those  at  the 
extremes.  In  certain  cases,  it  may  be 
necessary  to  provide  data  that  demonstrate 
that  all  samples  are  properly  represented  by 
data  collected  for  the  extremes. 

Stability-Indicating  Profile 

On  the  whole,  there  is  no  single  stability- 
indicating  assay  or  parameter  that  profiles 
the  stability  characteristics  of  a 
biotechnological/biological  product. 
ConsequenUy,  the  manufacturer  should 
propose  a  stability-indicating  profile  that 
provides  assurance  that  changes  in  the 
identity,  purity,  and  potency  of  the  product 
will  be  detected. 

It  is  also  expected  that,  at  the  time  of 
submission,  applicant/firms  have  validated 
the  methods  that  comprise  the  stability- 
indicating  profile  and  that  the  data  are 
available  for  review.  The  determination  of 
which  tests  should  be  included  will  be 
product  specific.  The  items  emphasized  in 
the  following  subsections  are  not  intended  to 
be  all  inclusive,  but  represent  product 
characteristics  that  should  typically  be 
documented  to  demonstrate  product  stability 
adequately. 

Protocol 

The  dossier  accompanying  the  application 
for  marketing  authorization  should  include  a 
detailed  protocol  for  the  assessment  of  the 
stability  of  both  drug  substance  and  drug 
product  in  support  of  the  claimed  storage 
conditions  and  expiration  dating  periods. 

The  protocol  should  include  all  necessary 
information,  including  well-defined 
specifications,  test  intervals,  etc.,  which 
taken  as  a  whole,  demonstrates  the  stability 
of  the  biotechnological/biological  product 
throughout  the  claimed  expiration  dating 
period.  The  statistical  methods  to  be  used  are 
described  in  the  tripartite  guideline.  It  is 
assumed  that  the  manufacturer  of  the  product 
will  strictly  adhere  to  this  protocol. 

Potency 

Wherever  the  intended  use  of  a  product  is 
linked  to  a  definable  and  measurable 
biological  activity,  testing  for  potency  should 
be  part  of  the  stability  studies.  Potency 
studies  should  be  performed  at  appropriate 
intervals  as  defined  in  the  stability  protocol 
and  the  results  should  be  reported  in  units 
of  biological  activity  calibrated,  whenever 
possible,  against  nationally  or  internationally 
recognized  standards.  Where  no  national  or 
international  agreement  has  been  reached  on 
units  of  potency,  the  assay  results  may  be 
reported  in  in-house  derived  units  using  an 
appropriately  characterized  reference 
preparation. 

In  some  biotechnological/bioiogical 
products,  potency  is  dependent  upon  the 
conjugation  of  the  active  ingredient(s)  to  a 
second  moiety  or  binding  to  an  adjuvant. 
Dissociation  of  the  active  ingredient(s)  ftt)m 
the  carrier  used  in  conjugates  or  adjuvants 
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should  be  examined  in  real-time/real- 
tem'perature  studies  (including  conditions 
encountered  during  shipment).  The 
assessment  of  the  stability  of  such  products 
may  be  associated  with  difficulties  since,  in 
some  cases,  in  vitro  tests  for  biological 
activity  and  physicochemical 
characterisation  are  impractical  or  provide 
inaccurate  results.  Appropriate  strategies 
(e.g.,  testing  the  product  prior  to  conjugation/ 
binding,  release  of  the  active  compound  from 
the  second  moiety,  in  vivo  assays,  etc.)  or  the 
use  of  an  appropriate  surrogate  test  should  be 
considered  to  overcome  the  inadequacies  of 
in  vitro  testing. 

Purity  and  Molecular  Characterization 

The  degree  of  purity,  as  well  as  individual 
and  total  upp>er  limits  for  degradation 
products  of  the  biotechnological/biological 
product  entered  into  the  stability  studies, 
should  be  reported  and  documented 
whenever  possible.  Limits  of  acceptable 
degradation  should  be  derived  from  the 
analytical  profiles  of  batches  of  the  drug 
substance  and  drug  product  used  in  the 
preclinical  and  clinical  studies. 

For  physicochemically  well-defined  drug 
substances  and/or  drug  products,  the  use  of 
relevant  physicochemical,  biochemical,  and 
immunochemical  analytical  methodologies 
should  permit  a  comprehensive 
characterisation  of  the  active  ingredient  (e.g., 
molecular  size,  charge,  hydrophobicity,  etc.) 
and  the  accurate  detection  of  degradation 
changes  that  may  result  from  deamidation, 
oxidation,  sulfoxidation,  aggregation,  or 
fragmentation  during  storage.  As  examples, 
methods  that  may  contribute  to  this  include 
electrophoresis  (SDS-PAGE, 
immimoelectrophoresis.  Western  blot, 
isoelectrofocusing),  high-resolution 
chromatography  (reversed-phase 
chromatography,  gel  filtration,  ion  exchange, 
affinity  chromatography,  etc.),  and  peptide 
mapping. 

Wherever  significant  qualitative  or 
quantitative  changes  indicative  of 
degradation  product  formation  are  detected 
during  long-term,  accelerated,  and/or  stress 
stability  studies,  consideration  should  be 
given  to  potential  hazards  and  to  the  need  for 
characterization  and  quantification  of 
degradation  products  within  the  long-term 
stability  program.  Acceptable  limits  should 
be  proposed  and  justified,  taking  into 
account  the  levels  observed  in  material  used 
in  preclinical  and  clinical  studies. 

For  substances  that  cannot  be  properly 
characterized  or  products  for  which  an  exact 
analysis  of  the  purity  level  cannot  be 
meaningfully  determined  through  routine 
analytical  methods,  the  applicant  should 
propose  and  justify  alternative  testing 
procedures. 

Other  Product  Characteristics 

The  following  product  characteristics, 
though  not  specifically  relating  to 
biotechnological/biological  products,  should 
be  monitored  and  reported  for  the  drug 
product  in  its  final  container: 

Visual  appearance  of  the  product  (colour 
and  opacity  for  solutions/suspensions; 
colour,  texture,  and  dissolution  time  for 
powders),  visible  particulates  in  solutions  or 


after  the  reconstitution  of  powders  or 
lyophilized  cakes,  pH,  and  moisture  level  of 
powders  and  lyophilized  products. 

Sterility  testing  or  alternatives  (e.g., 
container/closure  integrity  testing)  should  be 
performed  at  a  minimum  initially  and  at  the 
end  of  the  proposed  shelf-life. 

Additives  (stabilizers,  preservatives,  etc.) 
or  excipients  may  degrade  during  the  dating 
period  of  the  drug  product.  If  there  is  any 
indication  during  preliminary  stability 
studies  that  reaction  or  degradation  of  such 
materials  adversely  affect  the  quality  of  the 
drug  product,  these  items  may  need  to  be 
monitored  diuring  the  stability  program. 

The  container/closure  has  the  potential  to 
adversely  affect  the  product  and  should  be 
carefully  evaluated.  Closure  configurations, 
vial  liners  seal-types  should  also  be 
considered  (see  below). 

Storage  Conditions 
Temperature 

Since  most  finished  biotechnological/ 
biological  products  need  precisely  defined 
storage  temperatures,  the  storage  conditions 
for  the  real-time/real-temperature  stability 
studies  may  be  confined  to  the  reconunended 
storage  temperature. 

Humidity 

Biotechoological/biological  products  are 
generally  distributed  in  containers  protecting 
them  against  humidity.  Therefore,  where  it 
can  be  demonstrated  that  the  proposed 
containers  (and  conditions  of  storage)  afford 
sufficient  protection  against  high  and  low 
humidity,  stability  tests  at  different  relative 
humidities  can  usuai  y  be  omitted.  Where 
humidity-protecting  containers  are  not  used, 
appropriate  stability  data  should  be 
provided. 

Accelerated  and  Stress  Conditions 
As  previously  noted,  the  expiration  dating 
generally  is  based  upon  the  real-time/real- 
temperature  data;  However,  it  is  strongly 
suggested  that  studies  be  conducted  on  the 
drug  substance  and  drug  product  under 
accelerated  and  stress  conditions.  Studies 
under  accelerated  conditions  may  provide 
useful  support  data  for  establishing  the 
expiration  date,  provide  product  stability 
information  for  ffiture  product  development 
(e.g.,  preliminary  assessment  of  proposed  - 
manufacturing  changes  such  as  change  in 
formulation,  scale-up,  etc.),  assist  in 
validation  of  analytical  methods  for  the 
stability  program,  or  generate  information 
which  may  help  elucidate  the  degradation 
profile  of  the  drug  substance  or  drug  product. 
Studies  under  stress  conditions  may  be 
useful  in  determining  whether  accidental 
exposures  to  conditions  other  than  those 
recommended  (e.g.,  during  transportation) 
are  deleterious  to  the  product  and  also  for 
evaluating  which  specific  test  parameters 
may  be  the  best  indicators  of  product 
stability.  Studies  of  the  exposure  of  the  drug 
substance  or  drug  product  to  extreme 
conditions  may  help  to  reveal  patterns  of 
degradation;  if  so,  such  changes  should  be 
monitored  under  recommended  storage 
conditions.  While  the  tripartite  guideline 
describes  the  conditions  of  the  accelerated 
and  stress  study,  the  applicant  should  note 


that  those  conditions  may  not  be  appropriate 
for  biotechnological/biological  products. 
Conditions  should  be  carefully  selected  on  a 
case-by-case  basis. 

Light 

Applicants  should  consult  the  appropriate 
regulatory  authorities  on  a  case-by-case  basis 
to  determine  guidance  for  testing. 

Container/Closure 

Changes  in  the  quality  of  the  product  may 
occur  due  to  the  interactions  between  the 
formulated  biotechnological/biological 
product  and  container/closure.  Where  the 
lack  of  interactions  cannot  be  excluded  in 
liquid  products  (other  than  sealed  ampules), 
stability  studies  should  include  samples 
maintained  in  the  inverted  or  horizontal 
position  (i.e.,  in  contact  with  the  closure),  as 
well  as  in  the  upright  position,  to  determine 
the  effects  of  the  closure  on  product  quality. 
Data  should  be  supplied  for  all  different 
container/closure  combinations  that  will  be 
marketed. 

In  addition  to  the  standard  data  necessary 
for  a  conventional  single-use  vial,  the 
applicant  should  demonstrate  that  the 
closure  used  with  a  multiple-dose  vial  is 
capable  of  withstanding  the  conditions  of 
repeated  insertions  and  withdrawals  so  that 
the  product  retains  its  full  potency,  purity, 
and  quality  for  the  maximum  period 
specified  in  the  instructions-for-use  on 
containers,  packages,  and/or  package  inserts. 
Such  labeling  should  be  in  accordance  with 
relevant  national/regional  requirements. 

Stability  After  Reconstitution  of  Freeze-Dried 
Product 

The  stability  of  freeze-dried  products  after 
their  reconstitution  should  be  demonstrated 
for  the  conditions  and  the  maximum  storage 
period  specified  on  containers,  packages, 
and/or  package  inserts.  Such  labeling  should 
be  in  accordance  with  relevant  national/ 
regional  requirements. 

Testing  Frequency 
The  shelf-lives  of  biotechnological/ 
biological  products  may  vary  from  days  to 
several  years.  Thus,  it  is  difficult  to  draft 
uniform  guidelines  regarding  the  stability 
study  duration  and  testing  ^quency  that 
would  be  applicable  to  all  types  of 
biotechnological/biological  products.  With 
only  a  few  exceptions,  however,  the  shelf- 
lives  for  existing  products  and  potential 
future  products  will  be  within  the  range  of 
0.5  to  5  years.  Therefore,  the 
recommendations  that  follow  are  based  upon 
expected  shelf-lives  in  that  range,  and  take 
account  of  the  fact  that,  frequently, 
degradation  of  biotechnological/biological 
products  is  not  governed  by  the  same  factors 
during  different  intervals  of  a  long  storage 
period. 

When  shelf  lives  of  1  year  or  less  are 
proposed,  the  real-time  stability  studies 
generally  should  be  conducted  monthly  for 
the  first  3  months  and  at  3-month  intervals 
thereafter. 

For  products  with  proposed  shelf-lives  of 
greater  than  1  year,  the  studies  should  be 
conducted  every  3  months  during  the  first 
year  of  storage,  every  6  months  during  the 
second  year,  and  annually  thereafter. 
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While  the  testing  intervals  listed  above  are 
appropriate  in  the  preapproval  or  prelicense 
stage,  reduced  testing  may  be  appropriate 
after  approval  or  licensure  where  data  are 
available  that  demonstrate  adequate  stability. 
Where  data  exist  that  indicate  the  stability  of 
a  product  is  not  compromised,  the  applicant 
is  encoiuaged  to  submit  a  protocol  that 
supports  elimination  of  specific  test  intervals 
(e.g.,  9-month  testing)  for  postapproval/ 
postlicensuxe,  long-term  studies. 

Spedfications 

Although  biotechnological/biological 
products  may  be  subject  to  significant  losses 
of  activity  and  to  physicochemical 
degradation  during  storage,  international  and 
national  regulations  have  provided  little 
guidance  with  respect  to  distinct  release  and 
end-of-shelf-life  specifications. 
Reconunendations  for  maximiun  acceptable 
losses  of  activity  or  limits  for 
physicochemical  changes  (degradation) 
during  the  proposed  shelf-life  have  not  been 
developed  for  individual  types  or  groups  of 
biotechnological/biological  products  but  are 
considered  on  a  case-by-case  basis.  Each 
product  should  retain  its  specifications 
within  established  limits  for  safety,  piuity, 
and  potency  throughout  its  proposed  shelf- 
life.  These  specifications  and  limits  should 
be  derived  fiom  all  available  information 
using  the  appropriate  statistical  methods. 

The  use  of  different  specifications  for  release 
and  expiration  should  be  supported  by 
sufficient  data  to  demonstrate  that  clinical 
performance  is  not  affected.  The  proposals 
should  be  in  accordance  with  the  principles 
outlined  in  the  appropriate  section  of  the 
tripartite  guideline. 

Labeling 

For  most  biotechnological/biological  drug 
substances  and  drug  products,  precisely 
defined  storage  temperatures  are 
recommended.  Specific  recommendations 
should  be  stated,  particularly  for  drug 
substances  and  drug  products  that  cannot 
tolerate  fieezing.  These  conditions,  and 
where  appropriate,  recommendations  for 
protection  against  light  and/or  humidity, 
should  appear  on  containers,  packages,  and/ 
or  package  inserts.  Such  labeling  should  be 
in  accordance  with  relevant  national/regional 
requirements. 


Glossary 
Conjugated  Product 

A  conjugated  product  is  made  up  of  an 
active  ing]^ient  (peptide,  carbohydrate,  etc.) 
bound  covalently  or  noncovalently  to  a 
carrier  (protein,  peptide,  inorganic  mineral, 
etc.)  with  the  objective  of  improving  the 
efficacy  or  stability  of  the  product. 

Degradation  Product 

Any  material  resulting  from  modification 
of  the  active  ingredients,  additives,  and/or 
excipients  present  in  a  drug  substance  or 
drug  product  which  occurs  due  to  processing 
or  storage  (e.g.,  by  deamidation,  oxidation, 
aggregation,  proteolysis,  etc.).  Degradation 
products  are  considered  impurities,  although 
some  degradation  products  may  be  active. 

Impurity 

Any  process-generated  substance  present 
in  raw  materials,  drug  substance,  or  drug 
product  that  is  not  considered  to  be  active 
ingredient,  additives,  or  excipients. 

Intermediate 

A  material  produced  diuing  a 
manufacturing  process  that  is  not  the  drug 
substance  or  the  drug  product  but  whose 
manufocture  is  critical  to  the  successful 
production  of  the  drug  substance  or  the  drug 
product  Generally,  an  intermediate  will  be 
quantifiable  and  specifications  will  be 
established  to  determine  the  successful 
completion  of  the  manufacturing  step  prior  to 
continuation  of  the  manufacturing  process. 
This  includes  material  that  may  undergo 
further  molecular  modification  or  be  held  for 
an  extended  period  of  time  prior  to  further 
processing. 

Manufacturing-Scale  Production 

Manufacture  at  the  scale  typically 
encountered  in  a  focility  at  the  largest 
capacity  intended  for  product  production  for 
marketing. 

Pilot-Plant  Scale 

The  production  of  the  drug  substance  or 
drug  product  by  a  procedure  fully 
representative  of  and  simulating  that  to  be 
applied  at  manufacturing  scale.  The  methods 
of  cell  expansion,  harvest,  and  product 
purification  should  be  identical  except  for 
the  scale  of  production. 

Potency 

Expression  of  the  predicted  capacity  of  a 
product  to  achieve  its  intended  role;  it  is 


based  on  the  measurement  of  some  attribute 
of  the  product  and  is  determined  by  a 
suitable  quantitative  laboratory  method.  In 
general,  potencies  of  biotechnological/ 
biological  products  tested  by  different 
laboratories  can  be  compared  in  a  meaningful 
way  only  if  expressed  in  relation  to  that  of 
an  appropriate  reference  material.  For  that 
purpose  a  reference  material  calibrated 
directly  or  indirectly  against  the 
corresponding  national  or  international 
reference  material  is  included  in  the  assay. 
The  reference  material  should  have  some 
known  relationship  with  the  product,  the 
therapeutic,  preventive,  or  diagnostic 
capacity  of  which  has  been  studied  in 
hmnans. 

Purity 

Purity  is  a  relative  term  with  respect  to 
biotechnological/biological  products.  The 
purity  may  be  expressed  as  the  amoimt 
(wei^t/weight)  of  the  desired  protein  of  a 
homogeneous  amino  acid  sequence  usually 
expressed  on  a  percentage  basis.  However, 
due  to  the  effects  of  glycosylation, 
deamidation,  etc.,  the  absolute  purity  of  a 
biotechnological/biological  product  is 
extremely  difficult  to  determine.  Therefore, 
the  pmity  of  biotechnological/biological 
products  may  be  evaluated  by  determining 
the  amounts  of  known  impurities,  such  as 
host  cell  proteins,  DNA,  other  impurities, 
and/or  degradation  products.  Thus,  the 
purity  of  a  biotechnological/biological 
product  is  typically  assessed  by  more  than 
one  method  and  the  purity  value  derived  is 
method-dependent.  For  example,  the  purity 
values  derived  fiom  a  chromatographic  and 
by  an  electrophoretic  method  may  be 
different  but  equally  valid  for  a  given  batch 
of  biotechnological/biological  product 
because  each  method  focuses  on  a  different 
aspect  of  this  biological  entity. 

Well-Characterized  (Biotechnological/ 
Biological)  Product 

A  product  whose  structural  features 
(including  amino  acid  sequences,  as  well  as 
physicochemical,  biochemical,  biological 
and/or  immunochemical  properties)  have 
been  elucidated  using  a  set  of  modem, 
bioanalytical,  and  testing  methods. 

Dated:  August  14, 1995. 

William  K.  Hubbard, 

Acting  Deputy  Commissioner  for  Policy. 

IFR  Doc.  95-20608  Filed  8-18-95;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRPart31 
[FAR  Case  93-iq  • 

RIN  9000^058 

Federal  Acquisition  Regulation; 
Definition  of  Bid  and  Proposal  Costs 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Coimdl  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  changes  to  the  Federal 
Acquisition  Regulation  (FAR)  by 
revising  the  definition  of  bid  and  . 
proposd  (B&P)  costs  to  clarify  that  B&P 
costs  related  to  all  types  of  fimding 
instruments  (e.g.,  contracts,  grants, 
cooperative  agreements,  and  other 
similar  types  of  agreements)  are 
allowable  costs.  This  regvilatory  action 
was  not  sub)ect  to  Office  of  Management 
and  Budget  review  imder  Executive 
Order  12866,  dated  September  30, 1993. 
DATES:  Comments  should  be  submitted 
on  or  before  October  20, 1995.  To  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR  . 
Secretariat  (VRS),  18th  &  F  Streets,  NW., 
room  4037,  Washington,  DC  20405. 

Please  cite  FAR  case  93-18  in  all 
correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  F.  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  93-18. 

SUPPLEMENTARY  INFORMATION*. 

A.  Background 

The  proposed  FAR  rule  would  revise 
the  definition  of  bid  and  proposal  (B&P) 
costs  at  FAR  31.205-18(a)  to  clarify  that 
B&P  costs  related  to  all  types  of  funding 
instruments  (e.g.,  contracts,  grants, 
cooperative  agreements,  and  other 
similar  types  of  agreements)  are 
allowable  costs.  The  definition  currently 
does  not  address  proposal  costs 
associated  with  grants  or  cooperative 


agreements.  This  change  was  requested 
by  the  Director  of  Defense  Procurement 
tojaddress  an  issue  which  arose  under 
a  competition  being  conducted  by  the 
Advanced  Research  Projects  Agency 
(ARP A)  and  to  make  the  cost  principle 
compatible  with  the  definition  of  B&P 
costs  in  Cost  Accoimting  Standard  420 
(4  CFR  9904.420-30). 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  most  contracts  awarded  to 
small  entities  are  awarded  on  a 
competitive,  fixed-price  basis  and  the 
cost  principles  do  not  apply.  The  cost 
principles  apply  only  to  contracts  for 
which  cost  or  pricing  data  has  been 
submitted.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  Comments  fi'om  small 
entities  concerning  the  affected  FAR 
subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  shovild  cite  5  U.S.C.  601, 
et  seq.  (FAR  case  93-18),  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  fi*om 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  imder 
44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  31 

Government  prociirement. 

Dated:  August  15, 1995. 

C.  Allen  Olson, 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Part  31  be  amended  as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  31  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  31.205-18  is  amended  in 
paragraph  (a)  by  revising  the  definition 
of  Bid  and  proposal  (B&P)  costs  to  read 
as  follows: 

31.206-18  Independent  research  and 
development  and  bid  and  proposal  costs. 
***** 

Bid  and  proposal  (B&P)  costs,  as  used 
in  this  subsection,  means  the  costs 


incurred  in  preparing,  submitting,  and 
supporting  bids  and  proposals  (whether 
or  not  solicited)  on  potential 
Ckivemment  or  non-Govemment 
contracts,  grants,  cooperative 
agreements,  or  other  transactions 
(coordinated  research,  consortia,  and 
other  similar  types  of  agreements).  The 
term  does  not  include  ffie  costs  of  effort 
sponsored  by  a  grant,  cooperative 
agreement,  or  other  transaction,  or 
required  in  the  performance  of  a 
contract. 

***** 

[FR  Doc.  95-20612  Filed  8-18-95;  8:45  am] 
BILUNG  CODE  6820-EP-M 


48  CFR  Part  31 
[FAR  Case  93-26] 

RIN  9000-AG59 

Federal  Acquisition  Regulation; 
Business  Mksals 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  changes  to  the  Federal 
Acquisition  Regulation  (FAR)  to  clarify 
when  the  costs  of  meeds  for  contractor 
employees  are  allowable.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993. 

DATES:  Comments  should  be  submitted 
on  or  before  October  20, 1995,  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  shoidd 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets,  NW., 
room  4037,  Washington,  DC  20405. 

Please  cite  FAR  case  93-26  in  all 
correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  F.  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  room  4037,  GS  Building, 
Washington,  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  93-26. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Office  of  Federal  Procurement 
Policy  SWAT  Team  on  Civilian  Agency 
Contracting  in  its  report  of  December  3, 
1992,  entitled  “Improving  Contracting 
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Practices  and  Management  Controls  on 
Cost-Type  Federal  Contracts,” 
recommended  several  FAR  changes 
which  were  viewed  to  have 
Government-wide  benefit.  The  purpose 
of  the  proposed  revisions  was  to  make 
the  FAR  less  general  with  regard  to  the 
allowability  of  certain  costs. 

One  cuea  identified  for  clarification  is 
the  costs  of  business  meals  of  contractor 
employees  who  are  not  on  official 
travel.  Audits  and  reviews  revealed  that 
these  costs  were  variously  claimed  as 
allowable  as  employee  morale  costs, 
necessary  to  accomplish  business,  or  as 
a  normal  business  expense. 

FAR  31.205— 43(c)(1)  is  amended  to 
remove  the  word  “subsistence.”  The 
title  of  FAR  31.205-46  is  revised  to 
include  business  meals  and  a  new 
paragraph  (g)  is  added  to  make  it  clear 
that  the  costs  of  meals  for  contractor 
employees  is  imallowable  unless  the 
employee  is  on  official  compemy  travel 
or  the  meals  are  an  integral  part  of  a 
bona  fide  business  meeting  as  described 
in  FAR  31.205-43(c). 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  clarifies  a 
condition  of  cost  allowability  for 
contractors  who  wish  to  be  reimbursed 
imder  Government  contracts  subject  to 


FAR  Subpart  31.2.  The  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
applies,  but  the  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  most  contracts  awarded  to 
small  entities  are  awarded  on  a 
competitive,  fixed-price  basis  and  the 
cost  principles  do  not  apply.  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed. 

Comments  firom  small  entities 
concerning  the  affected  FAR  subpart 
will  be  considered  in  accordance  with  5 
U.S.C.  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and 
should  cite  5  U.S.C.  601,  et  seq.  (FAR 
case  93-26),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  imder 
44  U.S.C.  3501,  ef  seq. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 


Dated:  August  IS,  1995. 

C.  Allen  Olson, 

Director,  Office  of  Federal  Acquisition  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Part  31  be  amended  as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  31  continues  to  read  as  follows: 

Authority:  40  U.S.C.  ,486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

31.205- 43  [Amended] 

2.  Section  31.205-43  is  amended  in 
paragraph  (c)(1)  by  removing  the  word 
“subsistence,”. 

3.  Section  31.205-46  is  amended  by 
revising  the  section  heading  and  adding 
paragraph.(g)  to  read  as  follows: 

31.205- 46  Travel  costs  and  business 
meals. 

***** 

(g)  Costs  of  meals  by  contractor 
employees  are  unallowable  tmless — 

(1)  The  employee  is  on  official 
company  travel;  or 

(2)  The  meals  are  an  integral  part  of 
activities  described  under  31.205— 43(c). 

[FR  Doc.  95-20613  Filed  8-18-95;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

AGENCY:  Biueau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  Amendment  to 
Approved  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  25  U.S.C.  §  2710, 
of  the  Indian  Gaming  Regulatory  Act  of 
^  1988  (Pub.  L.  100-497),  die  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  m  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Southern 
Ute  Indian  Tribe— State  of  Colorado 
Gaming  Compact  which  was  executed 
on  Jime  15, 1995. 

DATES:  This  action  is  effective  August 

21, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202) 219-4068. 

Dated:  August  10, 1995. 

Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 

(FR  Doc.  95-20651  Filed  8-18-95;  8:45  am] 
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Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  Amendment  to 
Approved  Tribal-State  Compact. 


^MMARY:  Pursuant  to  25  U.S.C.  §  2710, 
of  the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved 
Amendments  to  Tribal-State  Compacts 
for  the  ptirpose  of  engaging  in  Class  m 
(casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  1st 
Amendment  to  the  Muckleshoot  Indian 
Tribe — State  of  Washington  Class  HI 
Gaming  Compact,  which  was  executed 
on  May  4, 1995. 

DATES:  This  action  is  effective  August 

21, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gcuning  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  D.C.  20240, 
(202)  219-4068. 

Dated:  August  14, 1995. 

Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  95-20652  Filed  8-18-95;  8:45  am] 
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Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  Approved  Tribal-State 
Compact. 


SUMMARY:  Pursuant  to  25  U.S.C.  §  2710, 
of  the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  m  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Tribal-State 
Compact  Between  the  Kickapoo  Tribe  of 
Indians  of  the  Kickapoo  Reservation  in 
Kansas  and  the  State  of  Kansas,  which 
was  executed  on  June  28, 1995. 

DATES:  lliis  action  is  effective  August 

21, 1995. 

FOR  FURTHER  INFORMATION  C^ACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  D.C.  20240, 
(202)  219-4068. 

Dated:  August  14, 1995. 

Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs 

[FR  Doc.  95-20653  Filed  8-18-95;  8:45  am] 
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55 . 43358 

810 . 43002 

Proposed  Rules: 

20 . 40117 
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30 . 40117 

40 . 40117 

50  . 40117 

51  . 40117 

60.„ . - . „...42079 

70 . 40117 

72f. . 40117,42079 

73 . 42079 

75 . 42079 

490 . - . 40539 

600 . 40323 

11  CFR 

106 . 42429 

9002  . 42429 

9003  . 42429 

9004  . 42429 

9006  . 42429 

9007  . 42429 

9008....... . 42429 

9032  . 42429 

9033  . 42429 

9034  _ 42429 

9036  . 42429 

9037  . 42429 

9038  . . „...42429 

9039  . 42429 


12  CFR 

3  . 39226,  39490,  43191 

6 _ _ _ .39226 

208 . 39226,  39490 


325 _ _ _ 

..39226,  39490 

327...- . 

565- . 

..42680,  42741 
. 39226 

5fi7 . 

..39226,  42025 

ftii 

Aonoo 

fiia. . 

. 49029 

620 _ _ 

. 42029 

934 . 42779 


Proposed  Ruiss: 

3 . 39495 

208 . 39495 

325 . . - . 39495 

327 . 40776 

701 . .39273 

741 . 39274 


13  CFR 

120„ . 42779 

122 . 42779,  42781 

Proposed  Rules: 

116 . . . 42817 


14  CFR 


25„ . 39625,  42029 

39 . . 39243,  39245,  39627, 


39628,  39631 ,  39633,  39635, 
39637, 39842,  40748,  40750, 
40753,  40755,  40993,  41793, 
41795,  43359,  43361 ,  43362, 


43364 

71  . 39247,  39638,  39639, 

40069,  41798,  41799,  42031, 
42429,  42430.  42431,  43366 
73  40994 

97  .....”...4^ 

42784 

189...... . 39614 

Proposed  Rules: 

1 . 41160 

39  . 40118,  40782,40783, 

41030,  41868,  42479,  43089, 
43413,  43415,  43417 
61 . 41160,42764 


63.- . - . 

65 . . 

. 42764 

. . 42764 

71  . -39280,  39893,  39894, 

40020,  40227,  43420 

108 . - . 

. 42764 

121 . 

.41992,  42764 

195 . 

41992 

127 . 

. 41992 

135 . - . 

.41992,  42764 

141 . 

. . 41160 

143. . . - . 

. 41160 

145 . . 

. 41992 

15  CFR 

902 . - . 

. 39248 

905 . . 

. 39249 

Proposed  Rules: 

801 . 

. 40336 

806 . 

. ....39128 

944 . 

. 40540 

990 . 

. 39804 

16  CFR 

3 . 

. . 39640 

14- . - . 

. 42031 

234 . 

. 40262 

937 . 

. 40983 

949 . 

. . 40985 

248 . 

. 40267 

252 . - . 

. 40453 

.305 

4.3.387 

800 . 

. 40704 

R03  . . 

. 40704 

1117 . 

. 41799 

1500..- . 

..40785,  41801 

Proposed  Rules: 

3 . - . . 

. - . 42481 

17  CFR 

30 . - . 

. 41802 

200 _ _ _ 

. . 39643 

240 . 

. 40994 

Proposed  Rules; 

270 . — .. 

...39574,  39592 

274. . . 

. . . 39574 

18  CFR 

35... . 

. 39251 

284 . - . 

. 39252 

Proposed  Rules: 

284 . 

. 39895 

19  CFR 

19 . 

. 42431 

101 . 

. 41804 

122 . 

. 41804 

132 . 

. 39108 

191 . 

. 40995 

20  CFR 

335 . 

. 40073 

404 . . 

. 42431 

499 

494.31 

Proposed  Rules: 

230 . 

. 42482 

345 . 

. 43300 

366 . 

. 42818 

367 . 

. 42818 

416 . 

. 40542 

21  CFR 

73 . 

. 41805 

175 . 

. 39645 

176 . 

. 39645 

177 . 

....39647,  40073 

178 . 39648,  43370 

310 . 42435 

510  . 39846,  40454,  40455 

520 . 39846,  40454 

522 . 39846 

529 . . 40455 

524 . 39846 

558..  . 39846,  39847 

1309  . .42436 

1310  . 42436 

Proposed  Rules: 

310 . 43091,43421 

341 . 43091,43421 

801 . 41314 

803  . 41314 

804  . 41314 

897 . 41314 

22  CFR 

41 . „.r. . 42034 

213 . 40456 

24  CFR 

25  . -..39236 

26  . - . 39236 

100.. - . -43322 

202.. . . 39236 

203- . 42754 

206 . -42754 

300  . 42012 

310- . 42012 

320 . - . . 42012 

330 . 42012 

340 . 42012 

350 . -42012 

360 . 42012 

370 . - . 42012 

380 . 42012 

390 . 42012 

395 . 42012 

586..  . 42972 

888 . 42222,  42230 

1710 . 42436 

Proposed  Rules: 

888 . 42290 

26  CFR 

1  . 39649,  40075,  40997, 

42785 

31 . 39109 

40 . .40079 

48 . 40079 

301  . 39652,  40086 

602 . 40079,  40997 

Proposed  Rules: 

1  . 39896,  39902,  40792, 

40794,  40796,  42819,  43091 
301 . 39903,  43091 

28  CFR 

2  . 40092,  40094,  40270 

29  CFR 

20 . 41016 

1613  . 43371 

1614  . 43371 

1910 . 40457 

1926 . 39254 

2200 . 41805 

2606 . 39848 

2609 . 39848 

2619 . 42037 

2676 . 42037 

Proposed  Rules: 

1910 . 39281 


9510 . 

. 39908 

2615 . 

. . . 41033 

30  CFR 

901 . . 

...^ . 42040 

946 . 

. . 40271 

948 . 

. 42437 

Proposed  Rules: 

908 . 

.40120,  40127 

950 . 

.41034'  42819 

256 . 

. ..41034 

31  CFR 

0 . -.... 

. 42042 

515 . 

. 39255 

Proposed  Rules: 

1 . 

. 40797 

103 . 

. 39665 

32  CFR 

92 . 

. 40277 

Proposed  Rules: 

220 . 

. 39285 

33  CFR 

100 . . 

110 . - . 

117 . 

126 . 

127 . 

137 . . . 

151 . - . 

155...- . 

. 40096 

. 43372 

.40097,  43373 

. . 39788 

. 39788 

. 39849 

. 43374 

. 43374 

165 _ 40458,  41017,  41018, 

42787,  42788, 

42790,  43372 

.3.34 . 

. 4.3.378 

Proposed  Rules: 

1 . 

. .39130 

117  . 39287,40138,  42826, 

185 

42827 

4854.3 

183 . 

. 40545 

34  CFR 

76 . 

. 41286 

.388 . 

. 39216 

887. . 

. . 41286 

668 . . 

. 42408 

Proposed  Rules: 
345 . 

. 40888 

371 . -.. 

. 42490 

36  CFR 

7 . 

. 39257 

242 . 

..40569,  40461 

1253- . 

. 40416 

Proposed  Rules: 

13 . 

. 40798 

949 . 

. 42085 

1415 . 

. 39905 

37  CFR 

1 . 

. 41018 

2 . 

. 41018 

7 . 

. 41018 

401 . - . 

. 41811 

Proposed  Rules: 

1 . 

...41035,  42352 

3 . 

. 42352 

5 . 

. 42352 

38  CFR 

2 . 

. 40756 

39  CFR 

111 . 

...39111,  43005 
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40CFR 


9  . 40474,  42791,  43244 

51  . 40098,  40465 

52  . 39115,39258,39851, 


39855,  39857,  40101,  40285, 
40286,  40291,  40292,  40465, 
40758,  42042,  43008,  43012, 
43015,  43017,  43020,  43379, 
43383,  43386,  43388,  43394, 


43396 

60  . 43244 

61  . 39263,43396 

63 . 43244 

70  . 39862,40101,42045 

75  . 40295 

80  . 40006 

81  . 39115,  39258,  39857, 

40297,  43017,  43020 

82  . 40420 

86 . 39264,  40474 

93 . 40098 

122 . 40230 

124 . 40230 

136 . 39586 

180  . 40498,  40500,  40503, 

42443,  42446,  42447,  42449, 
42450,  42453,  42456,  42458 

185  . 40503,  42453,  42456, 

42458,  42460 

186  . 42460 

195 . 41813 

258 . 40104 

261 . 41817 

271 . 41818,42046 

712 . 39654 

Proposed  Rules: 

Ch.  1 . 39668 

9 . 41870 

51  . 39297,  43092 

52  . 39298,  39907,  39910, 


3991 1 ,  401 39,  40338,  40799, 
42130,  42491,  43092,  43099, 
43100,  43104,  43421,  43423, 


43424 

60  . 41870 

61  . 39299,  43424 

70 . 39911,  40140 

80  . 40009 

81  . 39298,39911,40338, 

43104 

85 . 43092 

180  . 39299,  39302,  40545, 

42494 

185 . 39302 

194 . 39131 

258 . 40799 

260 . 41870 

262 . 41870 

264  . 41870 

265  . 41870 

270  . 41870 

271  . 41870 

300 . 41051,43424 

302  . 40042 

355 . 40042 

372 . 39132 

433 . 40145 

438 . 40145 

464 . 40145 

41  CFR 

Ch.  114  . 39864 

42  CFR 

409 . 39122 

411 . 41914 


484  . 39122 

Proposed  Rules: 

412  . 39304 

413  . ; . 39304 

424 . 39304 

485  . 39304 

489 . 39304 

43  CFR 

Public  Land  Orders: 

7149  . 39655 

7150  . 39655 

7151  . 42792 

7152  . 42792 

7153  . 42067 

44  CFR 

64  . 39123,  42462 

65  . .39865,  39867 

67 . 39868 

Proposed  Rules: 

10  . 39694 

67 . 39912 

45  CFR 

11  . 40505 

1160 . .....42464 

1355 . 40505 

46  CFR 

30  . 39267,  40227,41157 

67  . ...40238 

150  . 39267,  40227,41157 

160 . 39268 

387 . 42466 

Proposed  Rules: 

5 . 39306 

10 . 39306 

12  . 39306,  40145 

15  . 39306 

16  . 40145,  43426 

32 . 43427 

47  CFR 

1  . 39268,  39656,  40712 

2  . „...39657 

15 . 40760 

26 . 40712 

64 . . 42068 

68  . . 42068 

73  . 39127,  39659,  40105, 

40301,  40761, 41027,  42069, 
43026,  43027,  43028 

.87 . 40227 

90 . 39660 

Proposed  Rules: 

1 . 39134 

61 . 39136 

64 . 39136 

69  . .39136 

73  . 39141,39142,39143, 

39308,  40146,  40812,  40813, 

40814,  41870,  42130 
95 . 43105 

48  CFR 

Ch.  I . - . 42648 

Ch.  II . . 40105 

1  . 42649,  42664 

2  . 42652 

4  . 42649,  42652 

5  . 42652 

6  . 42652,  42664 

14  . 42649,  42652 

15  . 42649,  42652 


17.. . . 42652 

19.. ....... . : . 42652 

25 . 42649,  42652 

31  . 42657,  42659,  42662 

36  . 42652 

37  . 42659 

42  . 42657,  42659,  42663 

50  . 42649 

51  . 42652 

52  . 42649,  42652,  42657, 

42659,  42663 
204 . 43191 

206  . 40106 

207  . 40106 

215 . 40106,  43191 

217 . 43191 

219 . 40106,41157 

227 . 41157 

235 . 40107 

252 . 40106 

501 . 40107,  42793 

503  . 42793,  42801 

504  . 42801 

505  . 42793,  42801 

506  . 42793 

507  . 42793,  42801 

510 . 42801 

512  . 42801 

513  . 42801 

514  . 42801 

515  . 42801 

519 . 39660,  42793 

523 . 42801 

528  . 42801 

529  . 42801 

532 . :. 42801 

536 . 42801 

543 . 42801 

546 . 42801 

552 . 39660,  42793 

570 . 42793 

601  . 39661 

602  . 39661 

605  . 39661 

606  . 39661 

609  . 39661 

610  . 39661 

613 . 39661 

616 . 39661 

619 . 39661 

625 . 39661 

636  . 39661 

637  . 39661 

653 . 39661 

939 . 39871 

1516 . 43402 

1552  . 43402 

1801 . 40508 

1803  . 40508 

1804  . 40508 

1805  . 40508 

1808  . 40508 

1809  . 40508 

'  1810 . 40508 

1812 . 40508 

1814  . _...40508 

1815  . 40508 

1819  . 40508 

1822 . 40508 

1825 . 40508 

1827 . 40508 

1829 . 40508 

1831 . 40508 

1833 . 40508 

1835 . 40508 

1837 . 40508 


1839 . 40508 

1846  . 40508 

1849  . . . 40508 

1850  . 40508 

1852  . 40508 

1853  . 40508 

1870 . 40508 

2801 . 40108 

2802....- . 40108 

2804  . 40108 

2805  . 40108 

2807  . 40108 

2808  . 40108 

2809  . 40108 

2810  . . . 40108 

2812  . 40108 

2813  . 40108 

2814  . 40108 

2815  . 40108 

2816  . 40108 

2817  . . . 40108 

2828  . 40108 

2829  . 40108 

2830  . 40108 

2832  . 40108 

2833  . 40108 

2835 . ;. . 40108 

2845 . 40108 

2852 . 40108 

2870 . 40108 

Proposed  Rules: 

31 . 43508 

209  . 40146 

216 . 40146 

246 . 40146 

252 . 40146 

1516 . 42828 

1552 . 42828 

49  CFR 

171  . 39608,40030 

172  . 39608,39991,40030 

173  . 40030 

178 . 40030 

192 . 41821,43028 

390 . 40761 

501 . 43028 

571  . 41028,  42804,  43031 

572  . 43031 

575  . 39269 

589 . 43031 

653  . . . 39618 

654  . 39618 

800 . 40111 

830  . 40111 

831  . 40111" 

1023 . 39874 

Proposed  Rules: 

5 . 39919 

•JQ7 . 43430 

571  . 39308,  424^,  42830 

575 . 42496 

1051 . 40548 

1220  . 40548 

1312 . 39143 

50  CFR 

2  . 40301 

18 . 42805 

20 . 43314,  43318 

23 . 43405 

100 . 40459,  40461 

204  . 39248 

210  . 39271 

216  . 39271 

217  . 42809 


IV 
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227 . 42809 

250 . 39271 

270 . .39271 

285 . 42469 

'  301 . 39663,  40227 

380 . 43062 

604 . 39271 

625 . 40113 

640-. . 41828 

661  . 39991,  40302,  42469 

662  . 40303 

663  . 39875 

671  . 40763 

672  . 40304,  40763,  43494 

673  . 42070 

675  . -.39877,  40304,  40763, 

43494 

676  . 40304,  40763 

677  . 40763,  42470 

Proposed  Rules: 

Ch.  VI . 40340,  40815 

17  . 39309,  39314,  39326, 

39337,  40149, 40339,  40549, 
42140 

20 . 42960 

23 . 39347 

32 . 42668 

100 . 42085 

227 . 43106 

402 . 39921 

625 . 42830 

638 . 40150 

642 . 39698 

646 . .40815 

649  . 40341 

650  . 40341 

651  . 40341 

663 . -.:-.39144 

683 . - . .43106 

697 . 39700 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $883.00 
domestic,  $220.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 
from  8:00  a.m,  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 


Title 

Stock  Number 

Price 

Revision  Date 

1, 2  (2  Reserved) . 

..  (869-026-00001-8)  .... 

.  $5.00 

Jan.  1, 1995 

3  (1994  ComF>ilation 
and  Ports  100  and 
101) . 

..  (869-026-00002-6)  .... 

.  40.00 

'Jan. 

1, 1995 

4 . 

..  (869-026-00003-4)  .... 

550 

Jan. 

1,  1995 

5  Parts: 

1-699  . 

..  (869-026-00004-2)  .... 

.  23.00 

Jan. 

1,  1995 

700-1199  . 

..  (869-026-00005-1)  .... 

.  20.00 

Jan. 

1,  1995 

1200-End,  6  (6 
Resenred)  . . 

..  (869-026-00006-9)  .... 

.  23.00 

Jan. 

1,  1995 

7  Parts: 

0-26 . 

..  (869-026-00007-7)  .... 

.  21.00 

Jan. 

1,  1995 

27-45  . 

..  (869-026-00008-5)  .... 

.  14.00 

Jan. 

1,  1995 

46-51  . 

..  (869-026-00009-3)  .... 

.  21.00 

Jan. 

1,  1995 

52  ; . 

..  (869-026-00010-7)  .... 

.  30.00 

Jon. 

1,  1995 

53-209 . . . 

..  (869-026-00011-5)  .... 

.  25.00 

Jan. 

1,  1995 

210-299  . 

..  (869-026-00012-3)  .... 

.  34.00 

Jan. 

1,  1995 

300-399  . 

..  (869-026-00013-1)  .... 

.  16.00 

Jan. 

1,  1995 

400-699  . 

..  (869-026-00014-0)  .... 

.  21.00 

Jan. 

1,  1995 

700-899  . . 

..  (869-026-00015-8)  .... 

.  23.00 

Jan. 

1,  1995 

900-999  . 

..  (869-026-00016-6)  .... 

.  32.00 

Jan. 

1,  1995 

1000-1059  . 

..  (869-026-00017-4)  .... 

.  23.00 

Jan. 

1,  1995 

1060-1119  . 

..  (869-026-00018-2)  .... 

.  15.00 

Jan. 

1,  1995 

1120-1199  . 

..  (869-026-00019-1)  .... 

.  12.00 

Jan. 

1,  1995 

1200-1499  . 

..  (869-026-00020-4) .... 

.  32.00 

Jan. 

1,  1995 

1500-1899  . 

..  (869-026-00021-2)  .... 

.  35.00 

Jan. 

1,  1995 

1900-1939  . 

..  (869-026-00022-1)  .... 

.  16.00 

Jan. 

1,  1995 

1940-1949  . 

..  (869-026-00023-9) .... 

.  30.00 

Jan. 

1,  1995 

1950-1999  . 

..  (869-026-00024-7) .... 

.  40.00 

Jan. 

1,  1995 

2000-End . 

..  (869-026-00025-5)  .... 

.  14.00 

Jan. 

1,  1995 

8  . 

..  (869-026-00026-3)  .... 

.  23.00 

Jan. 

1,  1995 

9  Parts: 

1-199  . 

..  (869-026-00027-1)  .... 

.  30.00 

Jan. 

1,  1995 

200-End  . 

..  (869-026-00028-0)  .... 

.  23.00 

Jan. 

1,  1995 

10  Parts: 

0-50 . 

..  (869-026-00029-8)  .... 

.  30.00 

Jan. 

1,  1995 

51-199 . 

..  (869-026-00030-1)  .... 

.  23.00 

Jan. 

1,  1995 

200-399  . 

..  (869-026-00031-0)  .... 

.  15.00 

‘Jan. 

1,  1993 

400-499  . 

..  (869-026-00032-8)  .... 

.  21.00 

Jan. 

1,  1995 

500-ErKl  . 

..  (869-026-00033-6)  .... 

.  39.00 

Jan. 

1,  1995 

11  . 

..  (869-026-00034-4) .... 

.  14.00 

Jan. 

1,  1995 

12  Parts: 

1-199  . 

..  (869-026-00035-2)  .... 

.  12.00 

Jan. 

1,  1995 

200-219  . 

..  (869-026-00036-1) .... 

.  16.00 

Jan. 

1,  1995 

220-299  . 

..  (869-026-00037-9)  .... 

.  28.00 

Jan. 

1,  1995 

300-499  . 

..  (869-026-00038-7)  .... 

.  23.00 

Jan. 

1,  1995 

500-599  . 

..  (869-026-00039-5)  .... 

.  19.00 

Jan. 

1,  1995 

600-End  . 

..  (869-026-00040-9)  .... 

.  35,00 

Jan. 

1,  1995 

13  . . 

..  (869-026-00041-7)  .... 

.  32.00 

Jan. 

1,  1995 

Title 

Stock  Number 

Price 

Revision  Date 

14  Parts: 

1-59  . 

. (86W)26-00042-5) . 

33.00 

Jan.  1,  1995 

60-139  . 

. (869-026^)0043-3) . 

27.00 

Jon.  1, 1995 

140-199  . 

. (869-026-00044-1) . 

13.00 

Jan.  1, 1995 

200-1199  . 

. (869-026-00045-0) . 

23.00 

Jan.  1, 1995 

1200-End . 

. (869-026-00046-8) . 

16.00 

Jan.  1, 1995 

15  Parts: 

0-299  . 

. (869-026-00047-6) . 

15.00 

Jan.  1,  1995 

300-799  . 

. (869-026-00048-4) . 

26.00 

Jan.  1, 1995 

800-End  . 

. (869-026-00049-2)  . 

21.00 

Jan.  1, 1995 

16  Parts: 

0-149  . 

. (869-026-00050-6) ..... 

7.00 

Jan.  1, 1995 

150-999  . 

. (869-026-00051-4)  . 

19.00 

Jan.  1, 1995 

1000-End . 

. (869-026-00052-2)  . 

25.00 

Jan.  1,  1995 

17  Parts: 

1-199  . 

. (869-026-00054-9) . 

20.00 

Apr.  1,  1995 

200-239  . 

. (869-022-00055-1) . 

23.00 

Apr.  1,  1994 

240-End  . 

. (869-026-00056-5) . 

30.00 

Apr.  1,  1995 

18  Parts: 

1-149  . . . 

. (869-026-00057-3) . 

.  16.00 

Apr.  1,  1995 

150-279  . 

. (869-026-00058-1) . 

.  13.00 

Apr.  1,  1995 

280-399  . 

. (869-026-00059-0) . 

.  13.00 

Apr.  1,  1995 

400-End  . 

. (869-026-00060-3) . 

.  11.00 

Apr.  1,  1995 

19  Parts: 

1-140  . 

. (869-026-00061-1) . 

.  25.00 

AprH  1,  1995 

141-199  ; . 

. (869-026-00062-0) 

21.00 

’Apr.  1,  1995 
Apr.  1,  1995 

200-End  . 

. (869-026-00063-8) . 

.  12.00 

20  Parts: 

1-399  . 

. (869-026-00064-6)  .... 

.  20.00 

Apr.  1,  1995 

400-499  . . 

. (869-026-00065-4)  .... 

.  34.00 

Apr.  1,  1995 

500-End  . 

. (869-026^)0066-2)  .... 

.  34.00 

Apr.  1,  1995 

21  Parts: 

1-99  . 

. (869-026-00067-1)  .... 

16.00 

Apr.  1,  1995 

100-169  . 

......  (869-026-00068-9)  .... 

21.00 

Apr.  1,  1995 

170-199  . 

. (869-026-00068-7)  .... 

22.00 

Apr.  1,  1995 

200-299  . 

. (869-026-00070-1)  .... 

7.00 

Apr.  1,  1995 

300-499  . 

. (869-026-00071-9)  .... 

39.00 

Apr.  1,  1995 

500-599  . 

. (869^)26-00072-7) . 

22.00 

Apr.  1,  1995 

600-799  . 

. (869-026-00073-5)  .... 

9.50 

Apr.  1,  1995 

800-1299  . 

. (869-026-00074-3)  .... 

23.00 

Apr.  1,  1995 

1300-End  ...; . 

. (869-026-00075-1)  .... 

13.00 

Apr.  1,  1995 

22  Parts: 

1-299  . 

. (869-026-00076-0)  .... 

.  33.00 

Apr.  1,  1995 

300-End  . 

. (869-026^)0077-8)  .... 

.  24.00 

Apr.  1,  1995 

23  . . 

. (869-026-00078-6) .... 

.  22.00 

Apr.  1,  1995 

24  Parts: 

0-199  . 

. (869-026^)0079-4)  .... 

.  40.00 

Apr.  1,  1995 

200-499  . 

. (869-022-00079-9)  .... 

.  38.00 

Apr.  1,  1994 

220-499  . 

. (869-026-00081-6)  .... 

.  23.00 

Apr.  1,  1995 

500-699  . 

. (869-026-00082^)  .... 

.  20.00 

Apr.  1,  1995 

700-899  . 

. (869-026-00083-2)  .... 

.  24.00 

Apr.  1,  1995 

900-1699  . 

. (869-026-00084-1)  .... 

.  24.00 

Apr.  1,  1995 

1700-End . 

. (869-026-00085-9) 

17.00 

Apr.  1,  1995 
Apr.  1,  1995 

25 . 

. (869-026-00086-7)  .... 

.  32.00 

26  Parts: 

§§1.0-1-1.60 . 

. (869-026^)0087-5)  .... 

.  21.00 

Apr.  1,  1995 

§§1.61-1.169 . 

. (869-026-00088-3)  .... 

.  34.00 

Apr.  1,  1995 

§§1.170-1.300  . 

. (869-026-00089-1)  .... 

.  24.00 

Apr.  1,  1995 

§§1.301-1.400  . 

. (869-026-00090-5) . 

.  17.00 

Apr.  1,  1995 

§§1.401-1440  . 

. (869-026-00091-3)  .... 

.  30.00 

Apr.  1,  1995 

§§1.441-1.500  . 

. (869-026-00092-1)  . 

.  22.00 

Apr.  1,  1995 

§§1.501-1.640  . 

. (869-026-00093-0) . 

.  21.00 

Apr.  1,  1995 

§§1.641-1.850  . 

. (869-022-00091-8)  .... 

.  24.00 

Apr.  1,  1994 

§§1.851-1.907  . 

. (869-026-00095-6) . 

.  26.00 

Apr.  1,  1995 

§§1.908-1.1000  . 

. (869-026-00096-4) . 

.  27.00 

Apr.  1.  1995 

§§1.1001-1.1400  .... 

. (869-026-00097-2) . 

.  25.00 

Apr.  1,  1995 

§§  1.1401-End  . 

. (869-026-00098-1) . 

.  33.00 

Apr.  1,  1995 

^29  . 

. (869-026-00099-9) . 

.  25.00 

Apr.  1,  1995 

30-39  . 

. (869-026-00100-6) . 

.  18.00 

Apr.  1,  1995 

40-49  . 

. (869-026-000101-4)  ... 

.  14.00 

Apr.  1,  1995 
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TMe  Stock  Number  Price  Revision  Date 

50-299 . (869-026-00102-2) .  14.00  Apr.  1,  1995 

300^99  . (869-026-00103-1) .  24.00  Apr.  1,  1995 

500-599  . (869-026^104-9) .  6.00  <  Apr.  1,  1990 

600-End  . (869-026-00105-7) .  8.00  Apr.  1,  1995 

27  Parts: 

1-199  . (869-026-00106-5) .  37.00  Apr.  1,  1995 

200-End  . (869-026-00107-3) .  13.00  «Apr.  1,  1994 

28  Parts: . 

1-42  . (869-022^)0105-1) .  27.00  July  1,  1994 

43-end . (869-022-00106-0)  .  21.00  July  1, 1994 

29  Parts: 

0-99  . . . (869-022-00107-8) .  21.00  July  1,  1994 

100-499  . (869-022-00108-6) .  9.50  July  1,  1994 

500-899  . (869-022-00109-4) .  35.00  July  1,  1994 

900-1899  . (869-022-00110-8) .  17.00  July  1,  1994 

1900-1910  (§§  1901.1  to 

1910.999) . (869-022-001 1 1-6) .  33.00  July  1,  1994 

1910  (§§  1910.1000  to 

end) . (869-022-00112-4) .  21.00  July  1,  1994 

1911-1925  . (869-022-00113-2) .  26.00  July  1,  1994 

1926  . (869-022-00114-1) .  33.00  July  1,  1994 

1927-End . (869-022-001 15-9) .  36.00  July  1 ,  1994 

30  Parts: 

1-199  . (869-022-00116-7) .  27.00  July  1.  1994 

200-699 . (869-022-001 1 7-5) .  19.00  July  1 ,  1994 

700-End  . (869-022-00118-3) .  27.00  July  1,  1994 

31  Parts: 

0-199  . (869-022-00119-1) .  18.00  July  1,  1994 

20(Knd  . (869-022-00120-5) .  30.00  July  1,  1994 

32  Parts: 

1-39,  Vd.  I . 15.00  2July  1,1984 

1-39,  Vd.  II .  19.00  2July  1,1984 

1-39,  Vd.  Ill .  18.00  2  July  1,  1984 

1-190  . (869-022-00121-3) .  31.00  July  1,  1994 

191-399  . (869-022-00122-1) .  36.00  July  1,  1994 

400-629  . (869-022-00123-0) .  26.00  July  1,  1994 

630-699  . (869-026-00127-8) .  14.00  » July  1,  1991 

700-799  . (869-022-00125-6) .  21.00  July  1,  1994 

800-End  . (869-022-00126-4) .  22.00  July  1,  1994 

33  Parts: 

1-124  . (869-022-00127-2) .  20.00  July  1,  1994 

125-199  . (869-022-00128-1) .  26.00  July  1,  1994 

200-End  . (869-022-00129-9) .  24.00  July  1,  1994 

34  Parts: 

1-299  . (869-022-00130-2) .  28.00  July  1,  1994 

300-399  . (869-022-00131-1) .  21.00  July  1,  1994 

400-End  . (869-022-00132-9) .  40.00  July  1,  1994 

35  . (869-022-00133-7) .  12.00  July  1,  1994 

36  Parts: 

1-199  . . (869-022-00134-5) .  15.00  July  1,  1994 

200-End  . (869-022-00135-3) .  37.00  July  1,  1994 

37  . (869-022-00136-1) .  20.00  July  1,  1994 

38  Parts: 

0-17  . (869-022-00137-0) .  30.00  July  1,  1994 

18-End  . (869-022-00138-8) .  29.00  July  1,  1994 

39  . (869-022-00139-6) .  16.00  July  1,  1994 

40  Parts: 

1-51  . . (869-022-00140-0) .  39.00  July  1,  1994 

52  . (869-022-00141-8) .  39.00  July  1,  1994 

53-59  . (869-022-00142-6) .  11.00  July  1,  1994 

60  . (869-022-00143-4)  .  36.00  July  1,  1994 

61-80  . (869-022-00144-2) .  41.00  July  1,  1994 

81-85.... . (869-022-00145-1) .  23.00  July  1,  1994 

86-99  . (869-022-00146-9) .  41.00  July  1,  1994 

100-149  . (869-022-00147-7) .  39.00  July  1,  1994 

150-189  . (869-022-00148-5) .  24.00  July  1,  1994 

190-259  . (869-022-00149-3) .  18.00  July  1,  1994 

260-299  . (869-022-00150-7) .  36.00  July  1,  1994 

300-399  . . (869-022-00151-5) .  18.00  July  1,  1994 


TItie 

400-424  . 

Stock  Number 

raA9-095-nni.'>>-‘i\ 

Price 

2700 

Revision  Date 

July  1,  1W4 
July  1,  1994 
July  1,  1994 
July  1,  1994 

3  July  1,  1984 
3July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 
3July  1,  1984 

3  July  1,  1984 

425-699  . (869-022-00153-1) . 

700-789  . (869-022-00154-0) . 

790-End  . (869-022-00155-8) . 

41  Chapters: 

1. 1- 1  to  1-10 . 

1.1- 11  to  Appendix,  2  (2  Reserved) . 

3-6 . 

7 . 

.  30.00 
.  28.00 
. ,  27.00 

..  13.00 
..  13.00 
..  14.00 
600 

8 . 

4io 

9 . 

..  13.00 

950 

3July  1,  1984 
3July  1,  1984 

18,  Vd.  1,  Ports  1-5 . 

..  13.00 

18,  Vd.  II,  Ports  6-19  .... 

..  13.00 

3  July  1,  1984 

18,  Vol.  Ill,  Ports  20-52  . 

..  13.00 

3July  1,  1984 

19-100  . 

..  13.00 

3July  1,  1984 

1-100  . 

..  (869-022-00156-6) . 

950 

July  1,  1994 

101  . 

..  (869-022-00157-4) . 

.  29.00 

July  1,  1994 

102-200  . 

..  (869-022-00158-2) 

1500 

July  1,  1994 
July  1,  1994 

201-End  . 

..  (869-022-00159-1) . 

.  13.00 

42  Parts: 

1-399  . 

..  (869-022-00160-4) . 

..  24.00 

Oct.  1,  1994 

400^ . 

..  (869-022-00161-2) . 

.  26.00 

Oct.  1,  1994 

430-ErKl  . 

..  (869-022-00162-1) . 

.  36.00 

Oct.  1,  1994 

43  Parts: 

1-999  . 

..  (869-022-00163-9) . 

.  23.00 

Oct.  1,  1994 

1000-3999  . 

..  (869-022-00164-7) . 

..  31.00 

Oct.  1,  1994 

4000-End . 

..  (869-022-00165-5) . 

..  14.00 

Oct.  1,  1994 

44  . 

..  (869-022-00166-3) . 

,.  27.00 

Oct.  1,  1994 

45  Parts: 

1-199  . 

..  (869-022-00167-1) . 

..  22.00 

Oct.  1,  1994 

200^99 . 

..  (869-022-00168-0)  .... 

1500 

Oct.  1,  1994 
Oct.  1,  1994 

500-1199  . 

..  (869-022-00169-8) . 

..  32.00 

1200-End . 

..(869-022-00170-1) . 

..  26.00 

Oct.  1,  1994 

46  Parts: 

1-40  . 

..(869-022-00171-0)  .... 

.  20.00 

Oct.  1,  1994 

41-69  . 

..(869-022-00172-8) .... 

.  16.00 

Oct.  1,  1994 

70-89  . 

..  (869-022-001734)  .... 

850 

Oct.  1,  1994 

90-139 . . . 

..  (869-022-00174-4)  .... 

.  15.00 

Oct.  1,  1994 

140-155  . 

..  (8694)22-00175-2) .... 

.  12.00 

Oct.  1,  1994 

156-165  . 

..  (8694)22-00176-1)  .... 

.  17.00 

70ct.  1,  1993 

166-199  . 

..  (869-022-00177-9)  .... 

.  17.00 

Oct.  1,  1994 

200-499  . 

..  (869-022-00178-7)  .... 

.  21.00 

Oct.  1,  1994 

500-End  . 

..  (869-022-00179-5)  .... 

.  15.00 

Oct.  1,  1994 

47  Parts: 

0-19 . 

..  (869-0224)0180-9) .... 

.  25.00 

Oct.  1,  1994 

20-39  . 

..  (869-022-00181-7)  .... 

.  20.00 

Oct.  1,  1994 

40-69  . 

..  (869-022-00182-5) .... 

.  14.00 

Oct.  1,  1994 

70-79  . . 

..  (869-022-00183-3) .... 

.  24.00 

Oct.  1,  1994 

80-End  . 

..  (869-022-00184-1)  .... 

.  26.00 

Oct.  1,  1994 

48  Chapters: 

1  (Parts  1-51) . 

..  (869-0224)01854)) .... 

.  36.00 

Oct.  1,  1994 

1  (Parts  52-99)  . 

..  (8694)22-00186-8)  .... 

.  23.00 

Oct.  1,  1994 

2  (Parts  201-251) . 

..  (869-022-00187-6)  .... 

.  16.00 

Oct.  1,  1994 

2  (Parts  252-299) . 

..  (869-022-00188-4)  .... 

.  13.00 

Oct.  1,  1994 

3-6 . . . 

..  (869-022-00189-2) .... 

.  23.00 

Oct.  1,  1994 

7-14 . 

..  (869-022-00190-6)  .... 

.  30.00 

Oct.  1,  1994 

15-28  . 

..  (869-022-00191-4)  .... 

.  32.00 

Oct.  1,  1994 

29-End  . 

..  (869-022-00192-2)  .... 

„  17.00 

Oct.  1,  1994 

49  Parts: 

1-99  . 

..  (8694)22-00193-1) ... 

.  24.00 

Oct.  1,  1994 

100-177  . 

..  (8694)22-00194-9)  ... 

.  30.00 

Oct.  1,  1994 

178-199  . 

..  (8694)22-00195-7)  ... 

.  21.00 

Oct.  1,  1994 

200-399  . 

..  (8694)22-00196-5)  ... 

.  30.00 

Oct.  1,  1994 

400-999  ; . 

..  (869-022-00197-3)  ... 

.  35.00 

Oct.  1,  1994 

1000-1199  . 

..  (869-022-00198-1)  ... 

.  19.00 

Oct.  1,  1994 

1200-End . 

..  (869-022-001994))  . . 

1500 

Oct.  1,  1994 

50  Parts: 

1-199  . 

..  (8694)22-00200-7) .... 

..  25.00 

Oct.  1,  1994 

200-599  . 

...  (869-022-00201-5) .... 

..  22.00 

Oct.  1,  1994 

600-End  . 

...  (869-022-00202-3)  .... 

..  27.00 

Oct.  1,  1994 
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Tin*  Stock  NumtMr  Prico  Rovtoion  Date 

CFR  Index  and  Findings 

Aids . (869-026-00053-1) .  36.00  Jan.  1, 1995 

Complete  1995  CFR  set .  883.00  1995 

Microfiche  CFR  Edition; 

Complete  set  (one-time  mailing) .  188.00  1992 

Complete  set  (one-time  mailing) .  223.00  1993 

Ck>mplete  set  (one-time  mailing) .  244.00  1994 


Subscription  (mailed  os  issued) .  264.00  1995 

Individual  copies .  1.00  1995 

*  Because  Title  3  is  an  ormuoi  compiotion,  this  volume  ond  cM  previous  volumes 
should  be  retained  os  a  permanent  reference  source. 

^The  July  1,  1985  edBion  of  32  CFR  Parts  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  the  ful  text  of  the  Defense  Acquistlion  Regulations 
in  Parts  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing 
those  ports. 

^The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
(or  Chapters  1  to  49  inclusive.  For  the  fuN  text  of  procuement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

^No  amendments  to  this  volume  were  promulgaled  during  the  period  Apr. 
1,  1990  to  Mar.  31,  1995.  The  CFR  volume  issued  AprI  I,  1990,  should  be 
retained. 

^No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  1991  to  June  30,  1995.  The  CFR  volume  issued  July  1, 1991,  should  be  retained. 

*No  amendments  to  this  volume  were  promulgaled  during  the  period  January 
1,  1993  to  December  31,  1994.  The  CFR  volume  issued  Jotwory  1,  1993,  should 
be  retained. 

^No  amendments  to  this  volume  were  promulgaled  during  the  period  October 
1,  1993,  to  September  30,  1994.  The  CFR  volume  issued  October  1,  1993,  shorid 
be  retained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1,  1994  to  March  31,  1995.  The  CFR  volume  issued  April  1,  1994,  should  be 
retained. 

*Note;  Title  19,  CFR  Ports  141-199,  revised  4r1-95  volume  is  being  republished 
to  restore  inodvertenlty  omitted  text. 


Document 

Drafting 

Handbook 


=ra 


Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook-  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code;  *5133  Charge  your  order. 

□  ■  Its  eeayl  SHBaB**) 

please  send  me  the  following  indicated  publications:  To  fax  your  orders  and  inquiries -(202)  512-2250 

_ copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 

1.  The  total  cost  of  my  order  is  $ _ Foreign  orders  please  add  an  additional  25%. 

All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 

2 _ 

(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  pajrment; 

□  Check  payable  to  the  Superintendent  of  Documents 

□  GPO  Deposit  Account  I  I  I  I  I  I  I  1-n 
EH  VISA  or  MasterCard  Account 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


(Signature) 


Thank  you  for  your  order! 


(Rev  12/91) 


4.  Mail  lb:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Public  Laws 


104th  Congress,  1st  Session,  1995 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
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